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EXPLM ATOEY NOTE. 



A 



The intention of this work is, to present the Code of 
Procedure of the State of New York as originally enacted 
and as it now is, and to exhibit the various changes which 
it has undergone down to the close of the session of 1870. 

The plan pursued has been as follows: Where the sec- 
tion has been amended, to give first the section as ongin- 
ally enacted, with », statement of the year in which it 
was passed. Then following the section a note of the 
year or years in which it has been amended, and following 
this the section as it has stood after each amendment. 

The sections which have undergone no amendment are 
also given with a note of the time of their passage. 

The amended sections are given either in full or by ref- 
erence to each other. Where it does not appear to the 
contrary they must be understood to be given in full. 

The present sections of the code are denoted by the 
larger numerals ; the smaller numerals denote the section 
as it stood originally and down to the time of the final 
amendment. 

So far as possible the changes from time to time are 
indicated by italics. 

The Code was originally passed by the legislature of 
1848, and re-enacted in the year 1849, at which time many ^ 

sections were added and some omitted ; the omitted sec- 
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Tl EXPLANATOBT NOTB. 

tions (now forming no part of the Code) will be found 
herein in their proper order. 

The sections have been carefolly jeompared with the 
session laws of the respective years. 

It is believed that a work of this kind has been long 
needed by the members of the bar, judges and legislators, 
and that it will be of no little assistance to them in their 

labors. 

An appendix has been added containing the various 
acts relating to the organization of the judiciary, pursuant 
to the amended judiciary article of the Constitution, also 
the appointment by the Governor bf Justices to hold 
the General Term. 

Albany, July 1st, 1870. 
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To Hmplify and abridge the practiei,ihtidiag9 and proeeedinge of 

the courts of this State. .\ //.. 

••• .•••• /. 

Wherbas, it is expedient, that the present f&eSaiiof potions and 
pleadings in cases at common law should be abolifiAie«[, tli%t the 
distinction between legal and equitable remedies vllc&fld no 
longer continue, and that an uniform course gf proceeding, di all 
cases should be established : Therefore, 

The People of the State of New York, represented in Senate and 
AeeevMy, do enact asfcUows : 

Gbnbbal DsFiKinoNS Ain> DinsioirB. 

Bioviov 1. DlTlBion of remedies. 

5. Definition of an action. 

8. Definition of a special proceeding. 

4. Diyision of actions into civil ancTcrlmtnal. 

6. Definition of a criminal action. 
8. Definition of a civil action. 

7. Civil and criminal remedies not mened in each other. 
& Subjects embraced in this act 

g 1. (Being g 1 of 1848) Remedies in the courts of Justice aro 
divided into, 
L Actions, d. Special proceedings. 
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{ 2. (Being g 2 of 1848.) An action is a regular judicial proceed- 
ing, in which a party proeecutes another party for the enforcement 
or protection of a right, the redreas or prevention of a wrong or 
the punishment of a public offense. (Am'd in 1840.) 

g 9. (As am'd iir 1849«) An action is an tfrdtfUMy proceeding in 
a court of justice* hf which a iMirlj pncM^utes another party for 
the enforcement or protection of a right, the redress or preyention 
of a wrong, or the punishment of a public offense. 

g 3. (Being ^ 8 of 1848.) J^recy other oremedy is a special 
proceeding. * 

g 4. (Being g 4 of 1848.) Actions are of two kinds: 
1. avU. 3. CriminaL 

i 5. (Being g 5 of 1848.) A criminal acti|>a i» prosecuted by the 
state, as a party, against a person ch^i$^^ Vrith a public offense, 
for the punishment thereof. (Amfd in lf549.) 

g ft, (As am'd in 1849.) A*'tnmiiiial action is prosecuted by the 
people of the state, as a Jp)(ft7,MigainBt a person charged with a 

public ofifonse, fbr t]ie pjinlshment thereof. 

• - * 

g 6. (Being •g':Q^H848.) Every other is a civil action. 

g 7.^ (Mvig § 7 of 1848.) Where the violation of a right admits of 
both "^jKmf and criminal remedy, the right to prosecute the one is 
not merged in the other. 

i 8. (Being § 8 of 1848.) This act is divided into two parts : 
The first relates to the courts of justice, and their jurisdiction ; 
The second rdates to civil actions commenced in the conrts of 
this state^ after this act shall take ef^, and is distributed into 
twelve titles. The first four relate to actions in all the courts of 
the state, and the others, to actions in the supreme court, in the 
county courts, in the superior court of the city of New York, in 
the court of common pleas for the city and county of New. York, in 
the mayors' courts of the cities of Albany, Hudson, Troy and 
Rochester, and in the recorders' courts In the cities of Buffalo and 
Utica; and to appeals to the court of appeals, to the. supreme 
court, to the county courts and to the superior court of the city of 
New York: (Am'd in 184»«) 
g §• (As am'd in 1849.) This act is divided into two parts : 
The first relates to the courts of justice, and their jurisdiction : 
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The second relates to dvil ttctionB oommenoed in the oourts of 
this State, after the flrti, dap qf July, 1848, except when eiherwiee 
provided therein, and is distributed into fifteen titles. The first 
four relate to actions in all the courts of the state, and the others 
to actions in the supreme coyort, ia the. county courts, in the supe- 
rior court of the city of New Yoirk^ in the court of common pleas 
for the dty and county of New York, in the mayors' courts of 
eitiee, and ia the reeoidflBS* icontta of. e&ieSf .«Qd ita appeals tOi the 
court of appeals, to the supreme eoait, to the county courts, and 
to the superior court of the city of New York. 
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PART I. 



OF THE OOUBTS OF JUSTICE AND THEIR JUBIB- 

DicnoN. 



TTTLB L Oy VBM Oousn nr Qwnauu 
IL Or Tm OoDB* or AmuLi. 

HL OW TBM SUFIUUUI OOUBT, ClBOUIS OOUBTI AVB COUBXI OF Om 

IV. Oy TBM Oonmr Ooobxi. 

Y. Or na Sufbbiob Cottbt asd Coubt or Cokmom Tlmam nr thi 
CiTT or Vmw Tobx, asd thi MAToat* ahd BaooBioBt* 

UOUBTB nr OTHBB CiTm. 

YL Or Tm Coubtb or Jxtstiobs or thb Pbaob. 
yn. Or JvBTioni* AHD OTKU Ihtbbiob Ooubts nr OmmB. 



TTTLB L 

Of the Courts in GeneraL 

SBonoir 9. The MTeral coarts of this State. 
10. Their Jurisdiction generally. 

§ 9. (Being g 9 of 1848.) The following are the ooorts of Jiurtlea 
of this State : 

1. The court for the trial c«t impeachments. 

2. The court of appeals 
8. The supreme court. 

4. The circuit courts. ^ 

6. The courts of oyer and terminer. 

6. The county courts. 

7. The courts of general sessions of the peace. 

8. The court of special sessions. 

9. The surrogates' courts. 

10. The courts of justices of the peace. 

11, The superior court of the dty of New York. ' 
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12. The court of common pleas for fhe city and comity of New 
York. 

la. The majors' comia of the dties of Albany, Hudson, Troj 
and Rochester. 

14 The recorders' comia of the dties of BnfGEdo and Utlca. 

15. The marine comrt of the dly of New York. 

le. The assistant Justicei^ coorts In the dly of New York. 

17. The mmiidpal comrt of the dty of Brooklyn. 

la The Justices' courts of the dties of Albany, Troy and 
tludson. 
19. The police courts. 
(Am'd in 1849.) 

8 9. (As am'd in 1849.) 

The following are the courts of Justice of this State : 

1. The court for the trial of impeachments. 

2. The court of appeals. 
8. The supreme court 
4 The circuit courts. 

5. The courts of oyer and terminer. 

6. The county courts. 

7. The courts of sesdons. 

8. The courts of spedal sesdons. 

9. The surrogates' courts. 

10. The courts of Justices of the peace. 

11. The superior court of the dty of New York. 

12. The court of common pleas for the dty and county of New 
Yoric 

18. The mayoral courts of dties. 
14 The recorders' courts of dties. 

15. The marine court of the dty of New York. 

16. The justices' courts in the dty of New York. 

17. The Justices' courts of dties. 

18. The police courts. 

g 10. (Being § 10 of 1848.) These courts shall continue to exer- 
else the jurisdiction now vested in them respectively, except as 
otherwise prescribed by this act 
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* ' • . • * • 

TTFLZI XL 

Of the Court of Appeaii, 

SaonoH It Its Jnilsd JttopL 

1%, May revemi, iUUtm or modify judgment or oider ^irpetltA. Ikott. 
.I3U TeifMOf thJB«Mrt»0relerenpear canfet. 
14. Number of Jaaffee who may give Judgment 
16. Sheriflii to nnme ibonuL etc., for oonrt 
ijB^ Ooort may D« adjonmed to places other than those designated by 

law. ' 

• 

§ 11. (Being § 11 of 1848.) The court of appeals shall have 
exclusive Jurisdiction to review, xxpon. appeal, eveiy actual detenni- 
nation hereafter made, at a general term, by the supreme court, by 
the superior court of the city of New York or by the court of 
common pleas for the city and county of New York, in the follow- 
ing cases, and no other : 

1. In a Judgment In an action commenced therein, or brought 
there from another court; and u];>on the appeal from such Judg- 
ment, to review any intermediate order Involving the merits and 
necessarily affecting the Judgment 

2. In a final order affecting a substantial right, made in a special 
proceeding, or upon a summary application in an acting, after 
Judgment: 

But such appeal shall not be allowed in an action originally com- 
menced in a court of a Justice of the peace, or in the marine court 
of the city of New York, or in an assistant Justice's court of that 
city, or in the municipal court of the city of Brooklyn, or in a 
Justice's court of the cities of Albany, Troy and Hudson respect- 
ively. 

(Am'd in 184d, 1851, 1852, 1857, 1802, 1865, 1866, 1867, 1869, 1870.) 

§ 11. (As am'd ui 1849.) Same as § 11 of 1848 to sub. 2, and from 
thence as follows : 

2. In a final order affecting a substantial right, made in a special 
proceeding, or upon a summary application in an action after 
Judgment 

But such appeal shall not be allowed in an action originally com- 
menced in a court of a Justice of the peace, or in the marine court 
of the city of New York, or in an assistant Justice's court of that 
dty, or the municipal court of the city of Brooklyn, or in a Justice's 
court cf am^ qf the cUiea of thU State. 
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§ 11. <A£ ao^d in 1851.) Same as g 11 of 1848, to su}). a, a^d from 
thence as follows : « 

2, In <m order affeding a substantial right, made in stich action^ 
toAen siich order in effett det&rmines the action^ and prevents a jvdg- 
ment from which an appeal migJU be taken. 

8. In a finM order^ affecting a substantial right, made in a special 
proceeding, or u];>on -a summary applicatioi^ in an action after 
judgment 

4. In an order granting anew trial, but such an appeal shall ])ot 
be allowed m an action origmally commenced in a court of a justice 
of the peace, or in the marine court of the city of New York, or 
in an assistant justice's court of that city, or in a justice's court of 
any of the cities of this State. 

g 11. (As am'd in 1852.) Same as g 11 as amended in 1851 to sub. 
4, and from thence as follows : 

But such appeal shall not be allowed in an action originally com- 
menced in a court of a justice of the peace, or in the marine court 
of the city of New York^ or in an assistant justice's court of that 
city, or in a justice's court of any of the cities of this State. 

g 11. (As am'd in 1857.) The court of appeals shall have exclu- 
sive jurisdiction to review, upon appeal, every actual ^determination 
hereafter made at a general term by the supreme court, or by the 
luperior court of the city of New York, or the court of common 
pleas for the city and county of New York, or the superior court of 
the eUy of Buffalo, in the following cases and no other : 

1. In a judgment in an action commenced therein or brought 
there from another court; and upon the appeal from such judg- 
ment, to review any intermediate order involving the merits, and 
necessarily affecting the judgment 

2. In an order affecting a substantial right, made in such action^ 
.when such order in effect determines the action and prevents a judg- 
ment from which an appeal might be taken, and wh^n such order 
grants a new trial; but no appeal to the court of appeals from an 
order grarUing a new trial, shaU be effectual for any purpose, unless 
the notice of appeal contain an assent on the part of the appellant thai 
ff the order be affirmed, judgment absolute shall be rendered against the 
appellant. Upon every appeal from an order grarUing a new trial, if 
the court of appeal shaU determine that no error was committed in 
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grafting ^ new tnal, they iMU render juggmeni eAeekOe upon tti 
right €f the appdUmt; and afkfr the proeeedinge are remitted ta A0 
emirt from vihieh the appeal toae taken^ an aeeeeement efdamagee, or 
other proceeding to render the Judgment efeehuU^ mag he there had^ in 
eaeee where eueh iuifeequent proceedings are requkUe, 

8. In a final order affecting a substantial right, made in a q>ecial 
proceeding, or upon a sommaiy application, in an action after judg- 
ment But such appeal shall not be allowed in an action orighially 
commenced in a court of a Justice of the peace, or in the marine 
court of the city of New York, or In an assistant Justice's court oif 
that city, or in a Justice's court of any of the cities of this State, 
urdeee any meh general term ehaU, by order duty entered, aUow eueh 
appeal before the end of the next term after which muh judgment woe 
entered. The foregoing prohibition ehaU not extend to aetione dieeon- 
tinued before a justice of the peace, and prosecuted in another court, 
pursuant to oections sixty and sutty-dght of this Code, 

% 11. (As am'd in 1862.) Same as § 11, as am'd in 1857, excepting 
sub. 3, which was amended to read as follows : 

2. In an order affecting a substantial right, made in such action, 
when such order in effect determines the action and prevents a Judg- 
ment from w^ch an appeal might be taken, and when such ordw 
grants or refuses a new trial ; but no appeal to the court of appeals 
from an order granting a new trial shall be effectual for any pur- 
pose, unless the notice of appeal contain an assent on the part of 
the appellant, that if the order be affirmed, Judgment absolute shall 
be rendered against the appellant. Upon every appeal from an 
order granting a new trial, if the court of appeal shall determine 
that no error was committed in granting the new trial, they shall 
render Judgment absolute upon the right of the appellant ; and after 
the proceedings are remitted to the court from which the appeal was 
taken, an assessment of damages, or other proceeding to render the 
judgment effectual, may be there had in cases where such subsequent 
proceedings are requisite. 

§ 11. (As am'd in 1865.) Same as § 11, as amended in 1863, except- 
ing thai sub. 4 was added, reading as follows : 

4 Wheneoe? the decision of any motion heretofore made, or cf amy 
motion hereafter to be made, in the supreme court of this state at a 
special term thereof imxfloes the constitutionality of any law of this 
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^tate, or has leen or AaU he pkued^ in the opMon or reaaons for muh 
4eoition of (he justke making muh decMon^ upon the uneonet^iuion' 
fdHy of wueh laWf then an appeal ehaSL Ue and ma/y he made from euth 
dedeum, or from the order entered or to he entered upon auch dedeion to 
the general term of eaid court, and an appeal ^att aieo Ue and may he 
made from the dectaion of eueh general term, and from any ordar 
entered or to he entered thereon, to the court of appeals : provided, ho^- 
eter, that the time for appeaJIxng from auch dedaion, or fiwnaueh order, 
ahaU not he extended hereby. 

And aueh appeal at the general term and attheeourtof appedkahdXl 
he heard aa a non-enumerated motion, 

% 11. (As am'd in 1866.) Same as § 11 as amended in 1866, except 
that sub. 8 was am'd so as to read as follows : 

8. In a final order affecting a substantial right, made in a special 
proceeding, or upon a summary application in an action after 
judgment, and upon aueh appeal to remeie any intermediate order 
inmMng the merita, and neeeaaarily affecting the order appealed 
from. But such appeal shall not be allowed in an action originally 
commenced in a court of a Justice of the peace, or in a marine 
court of the city of New York, or in an assistant Justice's court of 
that city, or in a Justice's court in any of the cities of this State, 
unless any such general term shall, by order duly entered, allow 
such appeal before the end of the next term after which such Judg- 
ment was entered. The foregoing prohibition shall not extend to 
actions discontinued before a justice of the peace and prosecuted 
in another court, pursuant to sections sixty and sixty-eight of tius 
cod^. 

g 11. (As am'd in 1867.) Same as g 11 as amended in 1866, except 
tliat sub. 2 was amended so as to read as follows : 

'* 2. In an order affectmg a substantial right, made in sach action, 
when such order in effect determines the action and prevents a 
Judgment from which an appeal might be taken, or diaeorUinuea 
the action, and when such order grants or refuses a new trial ; but 
no appeal to the court of appeals from an order granting a new 
trial, on a eaae made or hiU of exceptional shall be effectual for any 
purpose, unless the notice of appeal contain an assent on the part 
of the appellant that, if the order be affirmed, judgment absolute 
shall be rendered against the appellant. Upon every appeal from 
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ma. oixler giantiBg a new tda) an a earn madB^ or ^ eaBoeptiom. ftdM^ 
If the coort of appeals sball determine that no error wasoommxtted 
in gmnting the new trial, thej shall vender Judgment absolute upon 
the right of the appellant ; and after the {Nroceedings are remitted 
to the court from whidi the appeal was tak^j an assessment of 
damages^ or other proceedings to sender Judgment effectual, may be 
then and there had, in cases where such subseiiuent proceedings axe 
requisite." 
And a new sub. 4 was added, reading as follows: 
** 4 wd» CEppeal from any CTd$r to the court of ORpeofo, affocHng a 
mibstamMoA right, a/ridng v/pon (my intortoeutory proceeding, or upon 
any question of pracUee in the action, may be heard as a motion^ and 
noticed for hmtinff for any regular motion day of the court** 

% 11. (As am'd in 1869.) Same as § 11 of 1848, to sub. 2, and from 
thence as follows : 

2. In an order affecting a substantial right, made in such action, 
when such order in effect determines the action and prerentsa 
Judgment from which an app^ might be taken, or discontinues 
the action, and when such order grants or refuses a new trial, or 
when such order strikes out an answer or any part of an answer^ 
or <my pleading in an action ; but no appeal to the court of appeals, 
from an order granting a new trial, on a case made or bill of 
exceptions, shall be effectual for any purpose, unless the notice of 
appeal contain an assent on the part of the appellant that, if the 
order be afllrmed, Judgment absolute shall be rendered against the 
appellant Upon eyery appeal from an order granting a new trial, 
on a case made or exceptions taken, if the court of appeals shall 
determine that no error was committed in granting the new trial, 
they shall render Judgment absolute upon the right of the appellant ; 
and after the proceedings are remitted to the court from which 
the appeal was taken, an assessment of damages, or other proceed- 
ings to render Judgment effectual, may be then and there had, in 
cases where sudi subsequent proceedings are requisite. 

8. In a final order affecting a substantial right made in a special 
proceeding, or upon a summary application in an action after Judg- 
ment, and upon such, appeal to review any intermediate order 
involving the merits and necessarily affecting the order appealed 
from But such appeal shall not be allowed in an action originally 
commenced in a court of a Justice of the peace, or in a marine 
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0owtt d fhe dt^rof New York^;or in aa osastaiit Jnstioe'B court cf 
that citjr, or in a Justice's court ib any of the cities of thiat State* 
unless aiiy suck ^general term shfdl, by order duly entered allow 
csudi app^ before the end of the next term after which sueh ju^ 
xnent was entered. The foregoing prohibiti<ni shall not extend to 
actions discontinued before a Justice of the peace and prosecute 
In another- cpurt, pursuant to sections sixty and sixty-eigMof this 
code. . But no appectt to the court qf a^ppeals shaU be had or heard 
hereqfter from any order or judgment in any proceeding under chapter 
^ree Tvandred and thirty-eight qf tJis laws of eighteen hundred and 

jy^-eight. 

4. An appeal from any order to the court of appeals, affecting a 
substantial right, arising upon aiyr interlocutory proceeding, or upon 
any question of practice in the action, including an order to strike out 
an answer ^ or any part of an art^swer^ or any pleading in an auction, 
may be heard as a motion, and noticed for hearing for any regular 
motion day of the court 

§ 11. (As am'd in 1870.) The court of appeals shall have exclusive 
Jurisdiction to review, upon appeal, every actual determination here- 
after made at a general term by the supreme court, or by the supe- 
rior court of the city of New York, or the court of common pleas 
for the city and county of New York, or the superior court of the 
city of Buffalo, in the following cases, and no other : 

1. In a Judgment in an action commenced therein or brouglit 
there from another court ; and u];>on the appeal from such judg- 
ment, to review any intermediate order involving the merits, and 
necessarily affecting the, judgm^nt^ , * : ' ' ' 

2; In an ordw affecting a substantial right, made in such action, 
when such order in effect determines the action^ and prevents a 
Judgment from which an appeal might be taken^ or. discontinues 
the action, and when such order grants or refuses a new trial, or 
wlien such order strikes out an answer or any part of an answer, 
or any pleading in an action ; but no appeal to the court of appeals, 
from an order granting a new trial, on a case made or bill of excep- 
tions, shall be effectual for any purpose, unless the notice of appeal 
contain an assent on the part of the appellantthat, if the order be 
affirmed, Judgment absolute shall be rendered against the appellant 
Upon every appeal from an order granting a new trial, on a case 
made or exceptions taken, if the court of appeals shall determine 

3 
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thftt no error was oommltted In granting fbe new trial, they dudl 
fender Judgment abeolule npon the right of the appellant; and 
after the proceedings are remitted to the court from which Ite 
appeal was taken, an assessment of damages, or other proceedingB 
to render judgment effectual, may be then and there had, in cases 
where such subsequent proceedings are requisite. 

8. In a final order affbcting a substantia! right made in a special 
proceeding, or upon a summaiy application, in an action after Judg- 
ment, and upon such appeal to review any intermecUate order involy- 
ing the merits, and necessarily affecting the order appealed from. 
But such appeal shall not be allowed in an action originally com- 
menced in a court of a Justice of the peace, or in a marine court 
of the city of New York, or In an assistant Justice's court of that 
city, or in a Justice's court in any of the cities of this State, unless 
any such general term shaU, by order duly entered, allow such 
appeal before the end of the next term after which such Judgment 
was entered. The foregoing prohibition shall not extend to actions 
discontinued beforo a justice of the peace, and prosecuted in another 
court, pursuant to sections sixty and sixty-eight of this code. 

4, In an order affecting a substantial right, not invoking any ques- 
tion of discretion arising upon any interlocutory proceeding, or 
upon any question of practice in the action, including an order to 
strike out an answer, or any part of an answer, or any pleading in 
an action, iueh appeals, whether now pending or hereafter to he brought^ 
may be heard as a motion, and noticed for hearing for any regu- 
lar motion day of the court 

§ 13. (Being § 13 of 1848.) The court of appeals may reverse, 
affirm, or modify the Judgment or order appealed from ; and its 
Judgment shall be remitted to the court below, to be enforced 
according to law. 

§ 13, (As amM in 1849.) The court of appeals may reverse, afOrm 
or modify the judgment or order appealed from, in whole or in 
part, and as to any or aU of the parties; and its judgment shall be 
remitted to the court below, to be enforced according to law. 

§ 18. (Being § 18 of .1848.) There shall be six general terms in 
each year, to commence on the first Tuesday of January, March, 
Hay, July, September and November, and to continue until the 
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foorfh Saturday thereafter, Inclusive, tmless all the escuos ready for 
hearing be sooner heard. They may, however, be continued at 
ttoch longer as the court shall deem necessary. 
Additional terms may also be held by order of the codrt - 
(Am*d hi 1851, 1852, 1858, 1859, 1863, 1808, 1865, 1869.) 

g 13. (As am'd in 1851.) There shall be/<mr terms of the court of 
appeals in each year, to he hdd at the eapUol in the eUtf tjfJJban/y^ 
(01 the first Tuesday of January, ^ fourth Tueadaif of Mareh^ ^ 
third Taeaday efJune cmd the tJUrd Tuesday of September, and coa« 
tinned for as long a period as the public interests may require: 

AdditioTud terms «Aa0 be appointed and held at the same place by Ihe 
court when the pubUe interest requires iL The court may by generaSL 
rules provide what causes shall haice a prtference on the calendar , 

% 13 (As am'd in 1853.) There shall be four terms of the court 
of appeals in each year, to be held at the capitol in the dty of 
Albany, on the first Tuesday of Januaiy, the fourth Tuesday of 
March, the third Tuesday of June and the last Tuesday of Septem- 
ber, and continued for as long a period as the public interests may 
require. 

Additional terms shall be appointed and held at the same place 
l^ the court when the public interest requires it. The court may 
by general rules provide what causes shall have a preference on the 
calendar. 

§ 13. (As am'd in 1858.) There shall be four terms of the court 
of appeals in each year, to be held at the capitol h^ the dty of 
Albany, on the first Tuesday of January, the fourth Tuesday 
Of March, the third Tuesday of June and the last Tuesday of Sep- 
tember, and continued for as long a period as the public interests 
may require. 

Additional terms shall be appointed and held at the same place 
by the court when the public interests require it The court may 
by general rules provide what causes shall have a preference on 
the calendar. On a second and each subsequent appeal to the court of 
appeals the cause shaU be placed upon the calendar as qf the time 
qffUng the return on the first appeal 

% 18. (As un'd in 1859.) There shall be four terms of the 
eoort of appeals in each year, to be held at the capitol in the dty 
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of ASMUBy, <m the fiist Tuesday of Jannaiy, ih» ioxurth Tuesday of 
Haidi, the third Tuesday of June and the last Tuesday of Septeok* 
ber, and continued for as long a period as the public interests msj 
require. > Bui the^ Judges of soMansHmof^^ in their dita-ei^^ 
one qfeaid terms in each yeofr to be held in the eOif aflSew York, 

Additional terms shall be ap];>ouited and held at the same place 
by tlie court, when the public interests require ik The court may 
by general rules provide what causes shall baye a preference on 
the calendar. On a second and each subsequent appeal to the 
eoort of appeals the cause shall be placed upon the calendar as of 
the time of ffling the return on the first appeal 

§ 18, (As am*d in 1861) There shall be four terms of the court of 
api>eal8 In eadi year, to be held at the capitol in the city of Albany, 
on the first Tuesday of January, the fourth Tuesday of March, the 
third Tuesday of June and the last Tuesday of September,.and con- 
tinued for as long a period as the public interests may require. But 
the Judges of said court may, in their discretion, app<flnt one of 
said terms in each year to be held in the city of New York. 

Additional terms shall be appointed and held at the same place 
by the court, when the public interests require it The court may 
by general rules provide what causes shall have a preference on 
the calendar. On a second and each subsequent appeal to the court 
of appeals, or vihen an appeal has once been dismisaed for defect or 
irreguUmty^ the cause shall be placed on the calendar as of the time 
of filing the first appeal 

§ 18. (As am'd in 1868.) There shall be four terms of the court of 
appeals in each year, to be held at the capitol in the city of Albany, 
on the first Tuesday of January, the fourth Tuesday of March, the 
Uiird Tuesday of June and the last Tuesday of September, and con- 
tinued for as long a period as the public intei^ts may require. But 
the Judges of said court may, in their discretion, appoint one of said 
terms in each year to be held in the city of New York. 

Additional terms shall be appointed and held at the same place 
by the court, when the public interests require it The court may 
by general rules provide what causes shall have a preference on the 
calendar. On a second and each subsequent appeal to the court of 
appeals, or when an appeal has once been dismissed for defect or 
Irregularity, the cause shall be placed on the calendar as of the time 
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of ffling the fiist flqK>^; oind ^»h9n09tlr in av4f aeUan or piveMdhg 
in wbieh the peopie (\f thda itate or any «to£s officer^ &r any board qf 
ftaie oJk«rs, m or ofv sole pkiinHff or dtflfndaaUr<ifn appeal has be&n w 
shaUM hrougMflwn any judgment or erderforer against Mm or (kern 
in any oofwrt<,mMh appeoL shaU haw a prtferenee in the eupreme court 
and in iheeourt €f appeale^ and may he m/ned by eHOiar pa/rty out of 
the order on the eakndar. 

§ 13. (Ab am'd in 1865.) There shall be four terms of the court of 
appeals in each year, to be held at the capitol in the city of Albany, 
on the first Tuesday of January, the fourth Tuesday of March, the 
, third Tuesday of June and the last Tuesday of September, and con- 
tinued for as long i. period as the public interests may require. But 
the Judges of said court may, in their discretion, appoint one of 
said terms in each year to be held in the city of New York. 

Additional terms shall be appointed and held at the same place 
by the court, when the public interest requires it. The court may, 
by general rules, provide what causes shall have a preference on 
the calendar. On a second and each subsequent appeal to the court 
of appeals, or when an appeal has once been dismissed for defect 
or irregularity, the cause shall be placed upon the calendar as of 
the time of filing the first appeal, and may he noticed and put on 
the calender' for any mcceeding term; and whenever, in any action 
or proceeding in which the people of this State, or any State officer, 
or any board of State officers, is or are sole plaintiff or defendant, 
an appeal has been or shall be brought from any Judgment or order 
for or against him or them, in any court, such appeal shall have a 
preference in the supreme courjb and in the court of appeals, and 
may be moved by either party out of the order on the calendar. 

g 13. (Ab am'd in 1869.) There shall be four terms of the court of 
appeals in each year, to be held at the capitol in the city of Albany, 
on the first Tuesday of January, the fourth Tuesday of March, the 
third Tuesday of June and the last Tuesday of September, and con- 
tinued for as long a period as the pubic interests may require. But 
the Judges of said court may, in their discretion, appoint one of 
said terms in each year to be held in the city of New York. 

Additional terms shall be appointed and held at the same place 
by the court, when the public interest requires it The court may, 
by general rule, provide what causes shall have a preference on the 

2* 
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calendar. On a second and each sabaeqnent appeal to the ooort 
of appeals, or when an appeal has once been dismissed for defect 
or irr^ularily, the cause shall be placed upon the calendar as of 
the time of filing the first appeal, cmd ma/y b$ noticed and put an the 
eahndarffr any iueeeedinff term; and whenever in any action or 
proceeding In which the people of this State, or any State officer, 
<N- any board of State officers, is or are sole plaintiff or defendant, 
an appeal has been or shall be brought from any Judgment or order 
for or against him or them, in any court, such appeal shall have a 
preference in the supreme court and in the court of appeals, and 
may be moTed by either party oat of the order on the calendar. 

Andaetionein which one ef two or more piaintifi or dtfendante AaU 
hoM died ponding the aeOon^ and the pendency {f (he action precente 
a final eetUement of the eetaie ef the deceaeed party, ehaU be prtferred 
on the calendar, 

% 14. (Being § 14 of 1848.) The concnirence of fire Judges shall 
be necessary to pronounce a judgment If five do not concur the 
appeal shall be reheard. 

(Ain*d in 1840, 1861, 1867.) 

§ 14 (As am*d in 1849.) The coacftrrence of five Judges shall be 
necessary to pronounce a judgment If five do not concur the 
judgment or order appealed from shaU be qffhmed, uhlese the court 
order a rehearing. 

% 14 (As am'd in' 1851.) The concurrence of five Judges is neces- 
sary to pronounce a Judgment If "five do not concur the case muet 
be reheard. But no more than two rehearinge fhatt be had, and if on 
the eecond rehearing fine judgee do not conowr the Judgment shaU be 
nfflrmsd^ 

§ 14. (As am'd in 1867.) The concurrence of five Judges is necessary 
to pronounce a Judgment If fiye do not concur the case must be 
reheard. But no more than two rehearings shall be had, and if on 
the second rehearing five judges do not concur, the Judgment shall 
be affirmed. When fine cf the judges do not concur, and a rehearing 
of ^ case is ordered, the judges shanfilU the opinions read by them with 
the reporter qf the court, but such opinions shaU not be published. No 
person other than the judges of the court, the reporter of the court, or 
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the eounui or aXUimeiy cf eUher af (^ partSe$ to the aethn^ thatt Aom 
aeoeu to^ era eopif cf the msid apiimns^ but aueh eountd or attorMy 
ma/y haw aecen to amd a wpy fherecf, 

% 1ft. (Added in 1849.) If at a term of the court of appeals, proper 
and oonYenient rooms, both for the consultation of the Judges and 
the holding of the court, with furniture, attendants, fuel, lights and 
stationery, suitable and sufficient for the transaction of its business, 
bo not provided for it, in the place where by law the court may be 
held, the court may order the sheriff of the county to make such 
provision, and the expense incurred by him in carrying the order 
into effect, shall be a county charge. 

§ 16. (Added in 1840.) The court of appeals may be held in other 
buildings than those designated by law as places for holding courts^ 
and at a different place in the same dty or town from that at which 
it is appointed to be held, and may, in its discretion, adjourn any 
term from the dty or town where it is appointed to be held, to any 
other dty or town. Any one os more of the judges may adjourn 
the court, with the like effect as if all were present 

(Am'd in 1851.) 

gld, (As am'd in 1851.) The court of appeals may be hdd In oilier 
bidldings than those designated by law as places for holding courts, 
and at a different place in the same dty from that at which it is 
appointed to be hdd. Any one or more of the judges may a(]Qoum 
the court, with the like effect as if all were present 
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TlTIiB HL 

Of the Supreme Cowrt^ Circuit OaurtSy and Courts of Oyer cmd 

• Terminer, 

Sbctiok 17. Bzlstine: statntory prorf done, as to tenni aird tittsinese of the courts 
, . repeated, and oraer of. Biipr«iiie ooiui Ikt^ag t^e torvif^. eto^ 

abrogated. 

18. Oenetw termfl preacribed. 

19. Number .of jadges to give jadgment, 

tO; Special termflf orcult courts, and courts of oyer and terminer pre 

scribed. 
21. Circnit courts and oyer and terminer held together. 
; 88. Designation of tlmefl and places of holding eonzts ; how made. 

S8. Extraordinary general and special terms, and oyer and terminer ; 

how appointed. 
84. Places of holding the courts. 
86. Publication of appointment thereof. 

86. Wben judges not assigned may hold the conirtB. 

87. Duties of Judges as to onsiness out of court. 

88. Rooms, fuel, etc. ; how furnished. 

§17. (Being § 15 of 184a) All slatateB now inf force, providing 
for the cognation of the times and places of holding the general 
and special terms of the sapreuM com*t, and the circuit courts and 
courts of oyer and terminer, and of the Judges who shall hold the 
same, are repealed from and after the first day of July next ; and 
the order of the supreme court, adopted July 14, 1847, prescribing 
the times and places of holding the general and special terms of the 
court, and the circuit courts and courts of oyer and terminer, during 
the reaidiie of the year 1847, and for the years 1848 and 1849, and 
assigning the business and duties thereof to the several judges of 
the court, is, from and lifter the fiist day of July next, abrogated; 
and the provisions of this title are substituted in place thereof. 

(Am'd in 1849.) 

§ 17. (As am'd in 1849.) All statutes now in force, providing for 
the designation of the times and places of holding the general and 
special terms of the supreme court, and the circuit courts and courts 
of oyer and terminer, and of the judges who shall hold the same, 
are repealed from and after the first day of July, one thonsand eight 
hundred and forty-eight; and the order of the supreme court, 
adopted July fourteen, one thousand eight hundred and forty-seven, 
prescribing the times and places of holding the general and special 
terms of the court, and the circuit courts and courts of oyer and 
terminer, during the residue of the year one thousand eight hundred 
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•lid lortyHBeyen, and for the jrears one thousand eight htiildMd atod 
forty-eight and one thousand eight' hundred and' lolrty-ni&e, and 
asHigning l&e badness and duties thereof to the sereral Judges of 
the court, is, from and after the first day of July^ one thousand 
eight hundred and forty-eighty abrogated ; and^e provisions of tibJa 
title are substitated in place thereof . 

§ 18. (Being § 16 of 1848.) Six general terms of the supreme 
court shall be held annually in each judicial district, and be con- 
tinued at least fifteen days, unless sooner a^oumed for want of 
business. They may, however, be continued as much longer as the 
court shall deem necessaiy. ' 

(Am'd in 1849.) 

^18. (As am'd in 1849.) At least four general terms of the supreme 
court shall be held annually in each judicial district, and cu many 
fnore as the judges in Mieh duM^ tMU d^^fpcMi^ <xt^ &a€h times and 
plaees as a m(i0orify ^ ihe jtulges qf suek di - 

§ 19. (Behig § 17 of 1848.) The concurrence of a minority of the 
Judges holding a general . term shall be necessary to pronounce a 
judgment If a majority do not concur, the case shall be reheard. 

§ 20. (Being § 18 of 1848.) The number of special terms, circuit 
courts and courts of oyer and terminer, annually, in the several 
counties, shall' be ^followB: . 

Eleven in the dly and c^unty'of New York; ' 

Six in the counties of Albany, Erie, Kings, Monroe and Oneida. 

FiM in the counties of Dutdiess, Jefferson, Onondaga, Rensselaer 
and St Lawrence. 

Fbwr in t&e cotmties of Allegany, Cayuga, C&Mitauqua;, Chenango, 
Columbia, Delaware, Herkimer, Livingston, Madison, Niagara, On-i 
tario. Orange, Oswego, Otsego, Saratoga, Steuben, Suffolk, Tomp- 
kins, Ulster, Washington, Wayne and Westchiester. 

Three in the counties of Broome, Cattaraugus, Chemung, Clinton, 
Cortland, Essex, Franklin, Fulton with Hamilton, Oenesee, Greene, 
Lewis, Montgomery, Orleans, Putnam, Queens, Richmbnd, Rock- 
land, Sdienectady, Schoharie, Seneca, SuUivan, Tioga, Warren, 
Wyoming and Yates. 

(Am'd hi 1849.) 
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§30. (As am'd in 1849). There thaU be at leaa Ubo tem»^ ihs 
circuit court and ccmrt qf oyer and terminer hetd anmuaO/y in each cf 
fheeov/nJikecf fhMfMl^^mdaMmafKy 
tj^ecialterme^aBlhe jitdgeecf each ju4ieialdiil^ 
but at kcut one epedal term ehalB he hdd amnuaOiy in ea^Sh cf mnI 
oounitiee, FuUon and EcmiUon shaU he considered one eowUif for tftd 
purposes of ^£8 section, 

§21. (Being §19 of 184a) Spedal terms, dicait ooorts and oonrts 
of oyer and terminer shall be held at the same places and com- 
menced on the same day. 

(Am'd in 1849.) 

§ 31. (As am*d in 1849.) Circuit courts and courts of oyer and 
terminer sliall be held at the same places, and commenced on ihe 
same day. * 

(§20of 1848— omitted in 1849. The special term shall continue 
until the acyoumment of the circuit court; and the judge may con- 
tinue it longer or acQoum it to any other time or place, within the 
county.) 

(§ 21 of 1848—omitted in 1849. The circuit court shall continue 
at least twelve days, unless sooner adjourned for want of business. 
It may, however, be continued as much longer as the court shall 
deem necessary.) 

(§ 22 of 1848— omitted in 1849. The court of oyer and terminer 
may continue as long as the court shall deem necessary.) 

§ 22. (Being § 28 of 1848.) The governor shall, on or before the 
first day of May next, by appointment in writmg, designate the 
times and places of holding the general and special terms, drcuit 
courts and courts of oyer and terminer, and the Judges by whom 
they shall be held ; which ap];>ointment shall take effect on the first 
day of July thereafter, and shall continue until the thirty-first day 
of December, 1849. The Judges of the supreme court shall, in like 
manner, at least one month before the expiration of that time, 
appoint the times and places of holding those courts, for two years, 
commendng on the first day of January, 1850, and so on, for every 
two succeeding years. 

(Am'd in 1849.) 
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§ SKI. (As am'd in 1849.) The goyemor shall, on or before fhe 
first day of Hay, one thousand dg]it hundred and forty-eight, hy 
i^pointment in writing, designate the times and places of holdt 
Ing the general and special terms, circuit courts and courts of oyer 
and terminer, and the judges by whom they shall be held; which 
appointment shall take eiSect on the first day of July thereafter, 
and shall continue until the thirty-first day of December, one 
thousand eight hundred and forty-nine. The Judges of the supreme 
court of each dkbrict shall, in like manner, at least one month 
before the expiration of that time, appoint the times and places of 
holdmg those courts for two years, commencing on the first day of 
January, one thousand eight hundred and fifty, and so on, for erery 
two succeeding years, in Ihevr respective districU, 

§^93« (Being § 24 of 1848.) The goyemor may also appoint extra- 
ordinary general and special terms, circuit courts and courts of oyer 
and tenniner, wheneyer, in his judgment, the public good shall 
require it 

§ 24 (Behig § 25 of 1848.) The places appointed within the seye* 
ral counties, for holding the general and special terms, circuit courts 
and courts of oyer and terminer, shall be those designated by 
statute for holding county or circuit courts. If a room for holding 
the court in such place shaU not.be proyided by the supenrisors, it 
may be held in any room proyided for that purpose, by the sheriff, 
as prescribed by section thirty-one. 

(Am'd 1840, 1851, 1862.) 

g 24 (As am'd in 1849.) The places appointed within the seyeral 
coonties for holding the general and spedal terms, circuit courts 
and courts of oyer and tenniner, shall be those designated by statute 
for holding county or circuit courts. If a room for holding the 
court in such place shall not be proyided by the sui>eryisors, it may 
06 held in any room proyided for that purpose, by the sheriff, as 
prescribed by section twenty-eighi, 

g 24 (As am'd in 1851.) The places appointed within the seyeral 
counties, for holding the general and special terms, circuit oourts 
and courts of oyer and terminer, shall be those designated by statute 
f <nr holding county or circuit courts. If a room for holding the 
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cotiTt in sadi plac0 sl^U not be provided 'by. fhi! cmpervidors, it may 
be held in any rootn pioTided for that purpose, by the sheriff, as 
prescribed by sedtion twenty-eight 

General and special terms of the supreme or county courts and dr- 
emt courts and courts of oyer and terminer, m^y he adjourned to be 
held on any future day, by Tin entry to be made in the minutes of the 
court, and juries m>ay be dravm and summoned for an adjourned 
circuit or county court, or an adjourned court of oyer and terminer, 
and causes may be noticed for trial at an adjourned circuit or county 
court, in the same manner as if such courts were held by original 
appointment, 

% 34U (As am'd in 1862.) The places appointed within the seyeral 
counties, for holding the general and special terms, circuit courts 
and courts of oyer and terminer, shall be those designated by statute 
for holding county or circuit courts. Jf a room for holding the 
court in such place shall not be provided by the supervisors, it may 
be held in any room provided for that purpose, by the sheriff, as 
prescribed by section twenty-eight 

General and special terms of the supreme or county courts and 
circuit courts and courts of oyer and terminer, may be adjourned to 
be held on any future day, by an entry to be made in the minutes 
of the court ; and juries may be drawn and summoned for an ad- 
journed circuit or county court, or an ai^oumed court of oyer and 
terminer, and causes may be noticed for trial at an adjourned cir- 
cuit or county court, in the same manner as if such courts were held 
by original appointment 

And specM terms may be,€fe0ourned to he hdd at aftittere day at t^ 
chambers qf any justice of said court residing within the disMet, by an 
entry in the same manmsr^ amd th&tio/^^awmedfrom time to thne^ as the 
justice TuHding the same shaU order amd direct, 

§ 35, (Behig § 36 <rf 1848.) Everjr appointment, so inade, shall be 
immediately transmitted to the seoretaiy of state, who shall cause 
it to be published in the newspaper pi inted at Albany, in which 
legal notices are reqtiired tN^ be inserted, at least once in each week 
for three weeks before the holding of any court iii pursuance thereof. 
The expense of the publication shall be paid out of the treasury of 
the state. 
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(ig27of 1848— omitted in 1848. The designation of Judges to 
hold the courts shall be snqh as that not .more than one-half, nor 
kss than one-fonrth of the courts to which each shall be assigned, 
shall be held out of l^e district within which he was elected ; and sa 
that, of the judges who shall hold a general tenn, one at least ahali 
sit at the next succeeding general term, and shall deliyer the judg* 
ments of the judges who held the preceding tenn, in causes there 
argued and held under advisement.) 

§ 36. (Being §28of 1848.> In case of thehiabiHty, forimj cause, 
of a judge assigned for that purpose, to hold a special term, or cir- 
cuit court, or sit at a general term, or preside at a court of oyer 
and terminer, any other judge maj do so. 

(§ 29 of 1848— omitted in 1849. Within ten days after the expira- 
tion of eveiy term and ch-cuit court, the clerk shall certify to the 
governor the number of actions on the calendar, the number tried 
or heard, the number decided, the number remaining undisposed 
of, and the duration of the term or circuit.) 

% 27. (Being § 80 of 18^.) The judges shall at all reasonable 
times, when not engaged- in holding court, transact such other busi- 
ness as may be done out of court One of the judges elected in the 
first judicial district, to be designated from time to time among 
themselves, shall attend for that purpose, at the city hall in the city 
of New York, on. every judicial day, from ten o'clock in the fore- 
noon until three o'clock in the afternoon, and longer, if the business 
require it; and every proceeding commenced before one of those 
judges niay be continued before another with the same effect as if 
commenced before him. 

(Am*d in 1849.) 

§ 37, (As amM in 1849.) The judges shall at ^1 reasonable times, 
when not engaged in holding court, transact such other business as 
may be done out of court Every proceeding commenced before 
one of the Judges, in the first judicial district, may be continued be- 
fore another, with the same effect as if commenced bef <Hre him; 

g M. (Being g 81 of 1848.) The supervisors of the several oountites 
shall parovide the courts appointed to be held therein, with xoomsy 

8 
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attendants, fael, lights and stationery, soitable and safflcient to the 
transaction of ttieir business. If tbe saperrison n^ect, tiie court 
may order tlie sheriff to do so ; and the expense incurred by him in 
carrying the order into effect, when certified by the court, shall be 
a oonnly charge. 

nrxisnr. 

OfilA Oimn^ OowrU, 

SaoTiON S9. Bepeal of ezistlng ttatates, defining their Jnrlfldiction. 

80. Their JoriBdiction. 

81. Generftl terms; when held. ITotice to be pnbliBhed. 
83. Jurors ; how drawn and aonunoned. 

§ 29. (Being § 82 of 1848.) All statutes now in force, conferring 
or defining the jurisdiction of the county courts, are repealed ; and 
those courts shall have no other Jurisdiction than that provided in 
the next section. But the repeal contained in this section shall not 
affect any proceedings now pending in those courts. 

(Am'd hi 1840.) 

§ 39, (As amM in 1849.) All statutes now in force, conferring or 
definining the jurisdiction of the county courts, 9o fa/r as they con- 
JUet with ihii acty are repealed ; and those courts shall have no other 
jurisdiction than that provided in the next section. But the repeal 
contained in this section shall not affect the proceedings now pend- 
ing in those courts. ^ 

§ 30. (Being § 83 of 1848.) The county courts shall have jurisdic- 
tion in the following actions and proceedings : 

1. The exclusive power to review a judgment rendered in a civil 
action within their respective counties, by a court of a justice of the 
peace, or by the justice's courts in the cities of Albany, Troy and 
Hudson, respectively. 

2. For the foreclosure or satisfaction of a mortgage, and the sale 
of mortgaged premises within the county. 

3. For the i>artition of real property within the county. 

4 For the admeasurement of dower, in real property witliin the 
county. 

6. For the sale of the real property of an infant, when the prop- 
erty is situated, and the infant resides, within the county. 

6. For the care and custody of the person and estate of a person 
of unsound mind, or an habitual drunkard, residing in the county. 
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7. For the mortgage or sale, on the application of a religious cor- 
poration of its real property within the county, and the appropria- 
tion of the proceeds thereof. 

8. In cases in which Jurisdiction was rested by the Bevised Stat- 
utes in the late courts of common pleas, under the provisions relating 
to attachments against absconding, concealed and non-resident 
debtors, to yoluntaiy assignments, made pursuant to the application 
of an insolyent and his creditors, and to yoluntaiy assignments 
by persons imprisoned on execution in civil cases. 

9. In proceedings for the remission of fines and forfeited recog- 
nizances. 

(Am'd m 1849, 1851, 1853 and 1860.) 

§ 90. (As am*d in 1840.) The county courts shall have jurisdiction 
in the following actions and proceedings : 

1. The exclusive power to review, in ths first inikmce, a judgment 
rendered in a civil action within their respective counties^ by a court- 
of a justice of the peace, or by the justices' courts m cities, 

2. For the foreclosure or satisfaction of a mortgage, and the sale 
of mortgaged premises s/ituaied within the county. 

8. For the partition of real property situated witliin the county. 

4 For the admeasurement of. dower in real property situ€Ued 
within the county. 

5. For the sale of the real property of an infant, when the prop- 
erty is situated within the county. 

S, To eompd a specific performance by an irifami heir^ or other per- 
son^ of a contract made by a pofrty who shaU have died before the 
penformance thereof 

7. For the care and custody of the person and estate of a hma^ 
or person of unsound mind, or an habitual drunkard, residing within 
the county. 

8. For the mortgage or sale, on the application of a religious cor- 
poration, of its real property, situated within the county, and the 
appropriation of the proceeds thereof. 

9. 2b revive judgmmts entered in the late courts of common pleas in 
iheir respective countieSy ami to exercise the power and authority here- 
tofore vested in such courts of common pleas, over fudffments rendered 
by justices of the peace, transcripts of whi^ hofve been filed in the 
offices of the county clerks in such counties, 

10. In cases in which jurisdiction was vested by the Eevised Stat- 
utes, in the late courts of common pleas, under the provisions 
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relating to attachments againgt absconding, conoenled or non-resi- 
dent debtors ; to Yoluntaiy assignments made pursuant to the appU« 
cation of an insolvent and his creditors ; to volontaiy assigmuieate 
by persons imprisoned on execution m dvil cases, and the Ucenm/ng 
a/nd regvlaUon of ferries^ and the reguUUum of fisheries in their respect- 
i9e counties^ untU the first da/y of Januaary^ 1850. 

11. To remit fimss and fmfeited reeognieanees, in the same eases and 
in Uke manner as eueh power was ffiwn by law to courts ef common 
pleas, 

% 80. (As ai)QL*d in 1851.) The county court Tuu jurisdiction^ in the 
following special eases^ but has no original dcU Jurisdiction except in 
such eases: 

1. CfivU actions in which the reUef demamded is the recovery qf a sum 
of money nqt exceeding fim hundred doUarSj or the recovery qf the pos- 
session of personal property not exceeding in value five hundred dollars, 
and in which aU the defendants a/re residents cf the courUy in which the 
action is brought at the Urns of its commencement ; subject to the right 
of the supreme court upon special moUon for good cause shown to 
remove omy such action to the supreme court brfore trial, 

2. The exclusive power to review, in the first instance, a judgment 
rendered in a civil action by a justices cov/rt in the county, or by a 
justices court in dtieSy and to affkm, reverse or modify such judgment, 

8. The foreclosure or satisf i^^tion of a mortgage, and the sale of 
mortgaged premises situated within the county, ar^ the cottecUon of 
a/ny deficient on the mortgage^ remaining unpaid, after the sale of the 
mortgaged premises, ^■ 

I 4 The partition of real property situated within the county. 

f 5. The admeasid^sment of dower ^71 2an<2 situated within the county. 

6. The sale, m^frtgage or other disposition of the real property 
situated within the county, of an infant, or person of unsound mind, 

7. To compel the specific performance, by an infant heir, or other 
I>erBon, of a contract made by a party who shall have died before 
the performance thereof. 

8. The care and custody of the person and estate of a lunatic or 
person of unsound mind, or an habitual drunkard, residing within 
the county. 

9. The mortgage or sale of the real property, situated within the 
county, of a religious corporation, and the disposition of the proceeds 
thereof. 
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10. To exercise the power and authority heretofore vested in such 
courts of common pleas, over judgments rendered by justices of 
the peace, transcripts of which have been filed in the offices of the 
county clerks in such counties. 

11. lb exerem aU the powers omd jurisdictum conferred by statute 
upon the late cov/rts of common p^ea» of the county^ or thejvd^fes or any 
judge thereof J respecting ferries, fii^ieries, turnpike roads, wrecks, 
physicians, habitual drunkards, imprisoned, insokent, absent, conceakd 
9r non-resident debtors, gaol liberties, the removal of occupants from Slate 
lands, the laying out of railroads fhrovjgh Indian lands, and upon appeal 
fnm, the determinoMon of commissioners of highways, and aU other 
powers and jurisdiction conferred by statute, which has not been repealed, 
on the late court of common picas of the county, or on the county court, 
since ^ late courts of common pleas were abolished, except in the trial and 
determination ofdvd actions; and to prescribe the manner of eacerdsing 
such jurisdiction, when the provisions of any statute are inconsistent with 
the orgameation of the county court, 

12. To remit fines and forfeited recognizances in the same cases 
and like manner as such power was given by law to courts of com- 
mon pleas. But the first subdivision of this section shaU not apply to 
the county courts of the counties of Kings, Albany, Monroe and Erie, 

13. To grant new trials, or affirm, modify or reverse judgments in 
actions tried in such court upon a biU of exceptions, or case made sul^ect 
to an appeal to the supreme cou/rt, 

% 80. (As am'd in 1852.) Same as § 80 as amended in 1851, 
except in subdivisions 12 and 18, which were amended so as to read 
as follows : 

12. To remit fines and forfeited recognizances in the same cases 
and like manner as such power was given by law to courts of com- 
mon pleas. But the first subdivision of this section shall not apply 
to the county courts of the counties of Kings and Erie. 

13. To grant new trials or affirm, modify or reverse judgments in 
actions tried in such court upon exceptions, or case made subject to 
an appeal to the supreme court ; but any action or proceeding pending 
in the county court in which the county judge is for any cause incapable 
of acting, may be trantferred by the county court to the supreme courts 
and thereupon the papers therein on file in the county court shaU be 
transm/Uted to the supreme court in the same district, iohieh shaU ffieneC' 
for^ have jurisdiction of such action or proceeding, 

3* 
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g 90. (As am'd in 1800.) Some as g 80, as amended In 1803, 
except sab. 18, which was amended so as to read as follows: 

18. To grant new trials, or affirm, modify <x rererse judgments in 
actions tried in sach court upon exceptions, or case made subject to an 
appeal to the supreme court ; but in anj action or proceeding pend- 
ing in the county court, in which the county judge is, for any cause, 
incapable of acting, itahaU be Am duiif to make aeert^fieateofauehfaet 
and JUe ihe eame in the office of the derk qf mieh eoufUif eourt^ cmd fhare- 
vjXfn jtiriadictian af tueh oeHan or proceeding ehaU be teeted in the 
supreme court, and mieh further proceedinge thaU be had thereiny acoordr 
ing to the praetiee qfaueh eowrty a» might haiee been had in the county 
eourty if euehea/uee or matter had remained therein; butaUeueh mattere 
thcM be heard or tried in the first instanee qi a special term or circuit 
eowrty held in a county where sueh action or proceeding is situated. 

g 81. (Being g 84 of 1848.) A general term of each county court, 
for the iinal hearing of actions or proceedings pending therein, shall 
be held at the places in the counties respectively designated by 
statute for holding county or circuit courts, on the first Tuesday of 
January, March, May, July, September and Noyember, in each year, 
and may continue as long as the court deem necessaiy. The court 
shall be deemed always open, for the transaction of any other 
business. 

(Am'din 1849 and 1851.) 

g 81. (As am'd in 1840.) At least two general terms ef each county 
eourty a/nd as many more as the county judge skoSH appoint for the final 
hearing of actions or proceedings .jading therein, shall be held in 
each year at the places in the counties, respectively, designated by 
statute for holding county or circuit courts, on such days as the 
county judge shaUfrom Ume to Umc cpppoint, and may continue as long 
as the court deem necessary 

JSfotiee of such appointment shdtt bepuhUshed in ^ State paper, at 
least four weeks brfore any such term, and also in a newspaper, ^ any^ 
printed in the county; so many of sueh terms as the county judge shaU 
designate for that purpose, in seuch notice, m4xy be hddfor the trial of 
issuesqflaw, amd hearing and decision of m/otkms amd othar proceedings 
at whiieh nojv/ry shaU be required to attend, 

g 31, (As am'd in 1851.) The county court is always open for the 
transaction of any business for which no notice is required to be given to 
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an cppodnff pariif. At lead two ternu in each eouf^ fin' iha tiM 
iemue qf law orfaU^ and as many more as the county judge shall 
appoint, shall be held in each year at the places in the counties, 
req^eotiyely, designated by statute for holding county or circuit 
courtS) <m such days as the county Judge shall from time to time 
appoint, and may continue as long as the court deem necessary. 

Notice of such appointment shall be published in the State paper 
at least four weeks before any such term, and also in a newspaper, 
if any, printed in the county ; so many of such terms as the counly 
Judge shall de^gnate for that purpose in such notice, may be held 
for the trial of issues of law, and hearing and decision of motions 
and other proceedings at which no jury shall be required to attend. 

(§ 35 of 1848— omitted in 1849. An issue of fact hereafter joined 
in a county court, shall be tried by the court, unless, on motion of 
either party, it shall order a jury trial.) 

(§ 86 of 1848— omitted in 18^. If a jury trial be ordered, the 
court shall direct the sheriff to summon eighteen residents of 
the county competent as Jurors, to appear before the court at a 
time and place to be specified.) 

(§ 37 of 1848— omitted in 1849. A Jury shall be drawn from the 
persons so summoned, or if there be a defect of jurors, it shall be 
supplied as in other cases. The practice appertaining to Jury 
trials, and to the verdict of the jury, and the proceedings thereon, 
as in this act provided, shall in all respects apply to such trial) 

(g 88 of 184S— omitted in 1849. No jury shall hereafter be sum- 
moned for a county court, except as provided in the last section. 
Nor sliaU a grand or petit Jury be summoned for a court of general 
sessions of the peace (except in the city and county of New York) 
unless so directed by the board of supervisors of the county. 

• 

g 33* (Added in 1849.) Jurors for the county courts and courts of 
•essions shall be drawn from the Jury box of the county, and sum- 
moned in the same manner as for the trial of issues at a drcuit court 
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TXTLB V. 

QT^ Biperior Court and Court of Common Ffeas, in the dty of Nm' 
Torkf and the Mayor^ amd Becordenf OourU m other eUiM, 

Bwonov 88. Jnriadictioa of fke oonrU named in this title. 

84. Court of common pleas for New York Ins power to review jodgmenta 

of tbe marine and iastices' ooorta. 
86. General and special terms of the superior conrt and common pleas 

to be appointed. 

86. Bywhomneld. 

87. Judgements, where given. 

88. . Concurrence of two Judges necessary. 

89. Criers, how appointed. Salaries, how fixed. 

40. Superior eonrt, of whom to consist 

41. Three Justices of superior court to be elected. 
4S. HowYOtedfor. 

48. How classified. 

44. Expiration of tenns, and vacancies how filled. 

45. Powers of judges and their salaries. 

46. Terms of superior court and by whom held. 

47. Certain civil suits may be transferred from the supreme to the sup»> 

rior court. 

48. Jurisdiction of superior court In such cases. 

48. Judges to hear for two years, suits transf erxed Ikom supreme court. 

60. Api>eal to the conrt of appeals. 

51. Section twenty-eight applied to superior oonrt. 

§ 83. (Being § 89 of 1848.) The Jurisdiction of the saperior court 
of the city of New York, of the court of common pleas for the city 
and county^ of New York, of the mayor's courts of the cities of 
Albany, Hudson, Troy and Rochester, and of the recorders* courts 
of the cities of Buffalo and Utica, shall extend to the following 
actions : 

1. To the actions enumerated in section 108, when the cause of 
action shall hare arisen, or the subject of the action shall be situated 
within those cities respecUyely. 

3. To all other actions, where all the defendants i^all rende or be 
perscmally served with the summons within those cities respectiyely. 

8. To actions against corporations, created under the laws of this 
state, and transacting their general business, or keeping an office for 
the transaction of business within those cities respectively, or estab- 
lished by law therein. 

(Am'd in 1849 and 1852.) 

§ 88. (As am'd hi 1849.) The jurisdiction of the superior court of 
the city of New York, of the court of common pleas for the city 
and county of New York, of the mayors* coxatsofeUiea, and of tho 
recorders* courts qfeUieSy shall extend to the following actions : 
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1* To the acttons eniunerated in »eetums 123 and 124, when the 
cause, of action shall have arisen, or the subject of the action tiiall 
be sitaated, within those dties respectiTely. 

2* To «11 other actions where all the defendants shall reside, or be 
perscmally served with the summons within those cities respectively, 
except m ths ease €f mayors cmd reeorder^ cowrta ofdtieg^ which courts 
9hoSl mfy hawjtirudicdian where aU the dtfendanti shaU reside to&hin 
the dties in which stieh courts (ure renpetiJMjy situated. The supreme 
court shoM ha/oe power and authority to remove^ by order ^ into the said 
rapreme court, and the same power and a/uOu/rity to change ^ place of 
trial to any o(h&r county of this State, of any transitory o/ctioTv, pending 
in said superior cojirt or court of common pHeas for the dty and county 
cf New York, whMi it would ha/ce, had such action heen commenced in 
said supreme court; such order for removal and for change of place for 
trial shall bemade in the supreme cou/rt upon motion, and on fling a cer- 
UJied copy of such order in the office cf ths (l£rk of the said superior co^ 
or of the said cou/rt of commonpleas, such cause shaU be deemed to he 
removed into the supreme court, which shaU proceed therein as if the sams 
had origindUy been commenced there, and the clerk of either of said courts 
in which such order shall befded shcdl forthwith deUver to the derk qf 
the county in which, by such order, the trial is ordered tobe had, to be fled 
in his office, aU process, pleadings and proceedings relating to such cause, 

3. To actions against corporations, created under the laws of this 
<tate, and transacting their general business, or keeping an office for 
the transaction of business, within those cities, respectively, or estab- 
lished by law therein, or created by or under the Ioms of amy oQwr State 
government or counlry,for the recovery tf any debt or damages, whether 
liguidaled or not, arising upon contract made, executed, or delivered within 
the State, or upon any cause of action arising therein, 

§ 33, (As am'd in 1852.) The jurisdiction of the superior court of 
Che city of New York, of the court of common pleas for the city 
and county of New York, of the mayors' courts of cities, and of the 
recorders' courts of cities, shall extend to the following actions : 

1. To the actions enumerated in sections 123 and 124, when the 
cause of action shall have arisen, or the subject of the action shall 
be situated, within those cities respectively. 

2. To all other actions where all the defendants reside, or are i>er- 
•onally served with the summons, within those >cities, respectively, 
or where one or more of several dtfendants, jointly liable on contract 
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rmdey or a^re pertonaXtiy ierwd ft&h the mtmnkmSy within thtm eHiM r&- 
^pedeiwl^y except in tbe case of mayore* and recorden' courts of 
cities, which courts shall only have Jurisdiction where all the de- 
fendants reside within tihe cities in which such courts are respect- 
ively situated. The supreme court may remove into that court any 
action Iraught under Wb mMmtion a/nd pending in the euperior eouri 
or court of common pleas for the city and county of New York, and 
may change the place of trial therein^ as if such action had been com- 
menced in the supreme court; such order for removal aud for 
change of place of trial, to be made in tiie supreme court upon 
motion, and, on filing a certified copy of such order in the office of 
the clerk of the superior court, or of the court of common pleas, 
such cause shall be deemed to be removed into the supreme court, 
which shall proceed therein as if the same had originally been com- 
menced there ; and the clerk with whom such order is filed must 
forthwith deliver to the clerk of the county in which, by such order, 
the trial is ordered to be had, to be filed in his office, all process, 
pleadings, and proceedings relating to such cause. And any action 
or proceeding pending in any mayor's or recorder's court, in which 
the judge is for any cause incapable of acting, may by such court be 
transferred to the counly court of the county, and thereupon the 
papers therein on file in the mayor's or recorder's court shall be 
transmitted to the county court, which shall thenceforth have juris- 
diction of such action or proceeding. 

8. To actions against corporations created under the laws of this 
state, and transacting their general business, or keeping an office for 
the transaction of business within those cities, respectively, or estab- 
lished by law therein, or created by or under the laws of any other 
state, government or country, for the recovery of any debt or dam- 
ages,whether liquidated or not, arising upon contract made, executed 
or delivered within the state, or upon any cause of action arising 
therein. 

§ 34. (Being § 40 of 1848.) The superior court of the city of New 
York shall also have power to review the judgments of the marine 
court of the dty of New York, and of the assistant Justices' courts 
in that city. 

(Am'd in 1849.) 

§ 34, (As am'd in 1849.) The court of common pleas for the city 
and county of New York shall also have power to review the judg- 
ments of the tnarike court of the city of New York, and of the 
Justices' courts in that dty. 



J 
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§ 35. (Being § 41 of 1848.) The superior court of the dty of New 
ToriE, and the court of c(Hnmon pleas for the city and county of 
New York, shall, within twenty days, appoint general and special 
terms of those courts respectively, and prescribe the duration 
thereof ; and they may, from time to time, respectiyely, alter such 
appointments ; and hereafter no fees shall be paid for any service 
of a judge of either of those courts. 

§ 36, (Behig § 42 of 1848.) A general term shall be held by at 
least two of the judges of those courts respectively, and a spedal 
term by a single judge. 

§ 37, (Being § 43 of 1848.) Judgments upon appeal shall be given 
at the general term ; all others, at the special term. 

% 39, (Being § 44 of 1848.) The concurrence of two judges shall 
be necessaiy to pronounce a judgment at the general term. If two 
do not concur, the appeal shall be reheard. 

g 39. (Added in 1849.) A crier shall be appointed by the superior 
court of the city of New York, and by the court of common pleas 
for the city and county of New York, respectively, to hold his office 
during the pleasure of the court He shall receive a salary to be 
fixed by the supervisors of tilie city and county of New York, and 
paid out of the county treasury. 

§ 40. (Added hi 1849.) The superior court of the city of New 
York shall, from the first day of May, 1849, consist of six justices. 

(Sections 41, 42 and 43, of the Code, as am*d in 1849, related to 
the election and classification of judges of the superior court of 
New York city, whose terms expired December 31st, 1855, and 
those sections have now become obsolete.) 

§ 44, (Added in 1849.) After the expiration of the terms of office 
under such classification, the term of office of all the justices *of the 
superior court of the city of New York shall be six years ; and any 
vacancy occurring in the offices created by this title shall be filled 
in the manner prescribed for filling vacancies in the offices of the 
present justices. 

§ 45. (Added m 1849.) The justices elected pursuant to this title, 
subject to the provisions contained in section f orfy-nine, Bhall have 
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the same powera, and petfknm tfaestmedntleB, in all leapecta, as the 
pMBeait juaUces of aach aiqwrior court, and ahall reodTe tha aame 
aalaries, payable in like manner. 

% 4#« (Added in 1849.) A general term of tlie aaperior court may 
be beM hy any two of tlie six Jnstioea thereof, and a special term 
l^ any one of them ; and a general and special terms, one or more 
of them, may be held at the same time. 

§ 47. (Added in 1849.) All dyil saito at issae at the time of the 
passage of this act, that from and after the first of May, 1849, shall be 
placed npon the calendar of the supreme court at any general or 
special term thereof, to be held in the cily of New York, and which 
shall be in readiness for heaxing on questions of law only, or are 
equity cases, may, by an order of thai court, or of the Judge holding 
such special term, be transferred to the said superior court of the 
city of New York, and to be heard at the general terms thereof, 
hereinafter provided for. 

§ 47. (As am*d in 1851.) Same as § 47, aa amended fai 1849, except 
tliat the last tliree words '* hereinafter provided for" were stricken out 

§ 4§. (Added in 1849.) The said superior court shall have jurisdio- 
tion of eveiy suit so transferred to it, and may exercise the same 
powers in respect to eveiy such suit, and any proceedings therein, as 
the supreme court might have exercised, if the suit had remiuned in 
that court 

% 49. (Added in 1849.) It shall be the special duty of the tliree 
justices, to be elected under the provisions of this title, and of their 
suocessoTB, to devote their time and labors, for the term of two years, 
from the first of May, one thousand dght hundred and forty-nine, to 
the hearing and determination of the suits transferred from the su- 
preme court, and for that purpose they, or any two of them, shall 
hold a general term of the said superior court, of at least two weeks 
in duration, in each month of tiie year except the month of August 

(Sebtton 49 was repealed by ch. 9, of 1851.) 

g 50. (Added in 1849.) Appeals firom the Judgments of the supe- 
rior court in such suits may be taken to the court of appeals, in the 
same manner as from the Judgments of the superior court, in actions 
originally commenced theretu* 

. g 6i» (Added in 1849.) The provisions of section twenty«e|ght of 
this act shall apply to the said superior court 
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'SfVVLE VL 

Of Ihe CkfurU of JusHeea of the Psae^ 

SBonoK 58. Bepeal of certain eadstins proTlsioiis. 
6& Jurisdiction of these eonrts. 
64. Jurisdiction in civil actions limited. 
6G; ibiBWor of title to land. 
6$. Undertakioff therein. 

57. Suit before Justice to be discontinned. Costs. 
66. Proceedingii if undertaking not given. 
69. The samev . 

00. New action in enpreme court; pleadings therein. * 
61. Costs of action in supreme court. 

63. Proceedings where several causes of action, and answer of title a* 

to one. 
68. Docketing justices* judgments, and efTect thereof. 

64. Bules in justices^ courts. 
Bulb l. The pleadings. 

S. Fleaoings. how put in. . . .... 

8. Complamt 

4. Answer. 

5. Pleadings, what to contain. . , . 

6. Demurrer. 

7. Proceedinga in demurrer. 

8. FlaintiiF to prove his case, If defendant do not appear. 

•. Proceediaits in action on account or instnune^t iot the payment «f 
money- only. 

10. Variance, when disregarded. 

11. Amending pleading. 

IS. Execution, when issuable and returnable. 
. 18; Bxecutioh on Justloes* iudgment docketed. 

14. Requiring party to exhibit Ms account. 

15. Certain provisions applicable to these courts. 

§53, (Bdng §45 of 1848.) The proYislons ctmtftkied In sdctioiui 
two, three and four of the artfcle of the Revised Statntes, entitled 
^Of the Jurisdiction of jnstioe^ Gonrts,*^ as amended by dectioni 
one and two of the act concerning Justices' conrts, passed May 1^ 
1840, and the proyisions contained in sections 59 to 66 of the same 
artide, both inclunye, are repealed, and the provisions of this title 
substituted in place thereof. But this repeal &|iftU not affect any 
action heretofore commenced in a court of a Justice of the peace. 

§ 58. (Being § 46 of 1848.) Justices of the peace shall have civil 
jurisdiction in the f oUowmg actions and no other : 

1. An action arising on contract for the recovery of money only, 
if the sum daimed do not exceed one hundt«d dollars. 

2. An action for damagefi Ua an ' jj^nry to tiie iperson, or to i«a] 
or peraonal property,' if the dnthages ciaimecl do not exceed one 
hundred dollars. 
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8. An action for a penally not exceeding one hundred dollars, 
given by statute. 

4. An action commenced by attachment of property, as now pro- 
vided by statute ; if the debt or damages claimed do not exceed one 
hundred dollars. 

5. An action upon a bond conditioned for the payment of money, 
not exceeding one hundred dollars, though the penalty exceed that 
sum, the judgment to be given for the sum actually due. Where 
the payments are to be made by installments an action may be 
brought for each installment as it shall become due. 

6. An action upon a surely bond taken by them, though the 
penalty or amount claimed exceed one hundred dollars. 

(Am'd m 1840, 1851, 1860, 1861, 1862 and 1865.) 

% 53. (As am'd in 1849.) Justices of the peace shall have civil Juris- 
diction in the following actions, and no other : 

1. An action arising on contract for the recovery of money only, 
if the sum claimed do not exceed one hundred dollars. 

2. An action for damages for an injury to the perfX)n, or to tmi 
properly, cr for taking^ detcUning or injuring p&nonH property, if 
the damages claimed do not exceed one hundred doUars. 

(Subdivisions 8, 4, 5 and 6 same as in 1848.) 

7. An aeUon on a judgment rendered in a court qf a justice qf ^ 
peaeCy or qfajusHe^e or other iitferior court in a dby^ where euch action 
is not prohibited by section seventy-one. 

8. lb take and enter judgment on the confession of a defendant^ where 
the amount confessed shaU not exceed two hundred amd fifty ddUars^ in 
Ihs manner presiyribedby artide eighty title fouTyCha^^ qf part three 
qfihe Revised Statutes. 

§ 53. (As am'd in 1851.) Same as § 53 as amended in 1849, except 
that subdivision 8 was amended so as to read as follows : 

8. An action for a penalty not exceeding one hundred dollars. 
And subdivision 9 was added, reading as follows : 

9. An action for damages for fraud in the sdUy purchase or exchange 
qf personal property^ if the damages claimed do not exceed one hun- 
dred doUars, 

% 58. (As am'd in 1860.) Same as g 53 as amended in 1861, except 
tiiat subdiTiidon 10 was added, reading as follows : 

10. [§ 1.] An action to recover the possession of personal prop- 
erty claimed, the value of which, as stated in the affidavit of the 
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plaintiff, bis agent or attorney, shall not exceed the stun of one htm* 
dred dollars. [§ 2.] The plaintiff in such action, at the time of 
issning the summons, but not afterward, may claim the immediate 
deliyery of such property as herieinafter provided. .[§ 8.] Before any 
process shall be issued in an action to recover the possession of per- 
sonal proi>erty, the plaintiff, his agent or attorney, shall make proof 
by affidavit, showing: 1. That the plaintiff is the owner, or entitled 
to immediate possession, of the property claimed, particularly 
descfibing the same. 2. That such property is wrongfully with* 
held or detained by the defendant 8. The cause of such detention 
or withholding thereof, according to the best knowledge, informa- 
tion and bdief of the person making the affidavit. 4 That sidd per- 
sonal property has not been taken for any tax, line or assessment, 
pursuant to statute, or seized by virtue of an execution or attach- 
ment against the property of said plaintiff; or if so seized, that it is 
exempt from such seizure by statute. 5. The actual value of said 
personal properly. [§ 4.] On receipt of such affidavit, and an 
undertaking in writing executed by one or more sufficient sureties, 
to be approved by the Justice of the peace before whom such action 
Is commenced, to the effect that they are bound in double the value 
of such property as stated in said affidavit for the prosecution of 
said action, and for the return of said property to the defendant, if 
return thereof be adjudged, and for the payment to him oi 
such sum as may for any cause be recovered against said plaintiff, 
the Justice shall indorse upon said affidavit a direction to any 
constable of the county in which said Justice shall reside, requiring 
said constable to take tlie property described therein from the defends 
ant, and keep the same, to be cUsposed of accordiog to law ; and 
the said Justice shall at the same time issue a summons, directed to 
the defendant, and requiring him to appear before said Justice at a 
time and place to be therein specified, and not more than twelve 
days from the date thereof, to answer the complaint of said 
plaintiff; and the said summons shall contain a notice to the 
defendant that in case he shall &il to appear at the time and 
place therein mentioned, the plaintiff will have judgment for the 
possession of the property described in said affidavit, with the costs 
and disbursements of said action. [% 5.] The constable to whom 
said affidavit, indorsement and summons shall be delivered, shall 
forthwith take the property described in said affidavit, if he can find 
the same, and shall keep the same in his custody. He shall there- 
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vpoa, willioat delft^, serve upon laid defendant a oapj of muh 
afldftTit, nodee and sununonfl, by d^Tering the same to hijn per-, 
aonally, if he can be found in said county; if not found, to the 
agent of tilie defendant in whoee poeaesaon aaid properly shall be 
frand; if ndther can be fonnd, by leavhig sadi copies at the last or 
usoal place of abode of the defendant, wkh some person of suitable 
age and dlsorelion. And shall forthwith make a return of his pro* 
oeedings thcrecm, and the manner of serving the same, to the Justice 
vrho issued the said summons. [§ 6.] Tlie defendant may at- any 
time after sutix service, and at least two days before the return day 
of said summons, serve upcm plaintiif, or upon the constable who 
made sndi service, a notice hi writmg that he excepts to the sure- 
ties in said bond or undertaking; and if he fiul to do so, all objec* 
tions thereto shall be waived. If such notice be served, the sureties 
shall Justify, <M* the plaintiff give new sureties on the return day of 
said summons, who shall then appear and Justify, or said justice 
shall order said property delivered to defendant, and ^iiall also ren-i 
dor judgment for defendant's costs and difibursements. [§ 7.] At 
any time before the return day of said summons, the said defendant 
may, if he has not excepted to plaintiff's sureties, require the return 
of said properly to him, upon giving to the plaintiff, and filing same 
with the Justice, a written undertaking, with one or more sureties, 
who shall Justify before said Justice on the return day of said sum- 
mons, to the effect that they are bound in double the value of said 
property, aa stated in plaint^'s affidavit for the delivery thereof to 
said plaintiff, if such delivery be adjudged, and for the payment to 
him of such sum as may for any cause be recovered against said 
defendant ; and if such return be not required before the return day 
of said summons, the property shall be delivered to said plaintiff. 
[§ 8.] The qualification of sureties, and their justification under this 
act, i^all be the same as provided in sections one hundred and nine- 
ty-four ^nd one hundred and ninefy-five of the Code, in respect to 
bail on arrest in the supreme court [% 9.} Sections two hundred 
and fourteen, two hundred and fifteen and two hundred and sixteen 
of the Code shall apply to proceedings and actions brought under 
this act, substituting the word " constable " for the word " sheriff** 
whenever it occurs in either of said sections. [§ 10.] The actions so 
commenced shall be tried in all respects as other actions are tried in 
justice courts. [§ 11.] In all actions for the recovery of the possea- 
•ioB of pan9onal property, as heprein provided, if the property shall 
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not bttve beki dtiiTtted td plaihtiff; or 1^^ 

datm a TiBtum thereof, tbe justice or ixfty shall asBeea ffae Taiur 
thereof, and the injuiy sustained by the prerailiiig parky, by reason 
of the taking Or detention theveof; and- tiie^^uKtioe shall render judg- 
ment accordkigly, with costs and disbursements. [§ 13.] If it shall> 
appear by the return of a constable that he had taken the properly 
described in the plaintiff's afSldatit, and that defendant cannot be 
found, and has no last place of abode in said county, or that no 
agent of defendant could be found on whom service could be made, 
the justice may proceed with the cause in the same manner aa 
though there had been a personal service. [§ 13.} For tiie endorse- 
ment on said affldayit, the justice shall receive an. additional fee oi 
twenty-fiye cents, which shall be included in the costs of the suit 

§ 58. (As am'd in 1861.) Justices of the peace shall have civil' 
jurisdiction in the following actions and no others; excepting as in 
the eeeand eectUm it is provided: 

1. In actions arising on contracts fbr the recovery of money only, 
if the sum claimed does not exceed ttoo hundred dollars. 

2. An action for damages for an iiguiy to tiie person, or real' 
property, or for taking, detaining or injuring personal property'if 
the damages claimed do not exceed f?^ hundred dollars. 

8. An action for a penalty not exceeding two hundred dollars. 

4. An action commenced by attachment of property, as now pro* 
vided by statute, if the debt or damages claimed do not exceed two 
hundred dollars. 

5. An action npojt bond conditioned for the payment of money, 
not exceeding two hundred dollars ; though the penalty exceed that 
sum, the judgment to be given for the sum actually due. Where 
the payments are to be made by installments, an action may be 
brought for each installment as it becomes due. 

6. An action upon a surely bond taken by them, though the 
penalty or amoimt claimed exceed tiDO hundred dollars. 

7. An action upon a judgment rendered in a court of justice of 
the peace, or by a justice or other inferior court in a city, where 
inch action is not prohibited by section seventy-one. 

8. To take and enter judgment on the confession of a defendant, 

where tiie amount confessed shall not exceed five Mndred dollars, 

in the manner prescribed by article eight, title four, diapter two, of 

part three of the Revised Statutes. 
4* 



42 COBB OF PBOCXDUBB. [§ 58. 

9. An action for damages for fraud, in the sale, ptiiehase or ex* 
change of personal property, if the damages claimed do not exceed 
two hundred doUars. 

(For sub. 10, which was not am^pded* see § 63, as am'd in 1860, 
ante,) 

% 53. (As am'd m 1802.) Same as §53 as amended in 1861, excepting 
in isub. 2, which was amended so as to read as follows : 

2. An action for damages for ii^niy to rights perUutUng to ihe pm*' 
aoriy or to p&r»mal or real proper^, if the damages claimed do not 
exceed two hmidred dollars. 

(For sab. 10, which was not amended, see § 58, as am'd 1860, onto.) 

§ ^3. (As am'd in 1865.) Justices of the peace shall have ciyil 
Jurisdiction in the following actions and no other, excepting as in 
the second section it is provided : 

1. In actions arising on contracts for the recovery of money only, 
tf the sum claimed does not exceed two hundred dollars. 

2. An action for damages for iqjuiy to rights pertaining to the 
person, or to personal or real property, if the damages claimed do 
not exceed two hundred dollars. 

8. An action for a penalty not exceeding two hundred dollars. 

4 An action commenced by attachment of property, as now pro- 
vided by statute, if the debt or damages claimed do not exceed two 
hundred dollars. 

5. An action upon bond conditioned for the payment of money, 
not exceeding two hundred dollars ; though the penalty exceed that 
sum, the judgment to be given for the sum actually due. Where 
the payments are to be made by installments an action may be 
brought for each installment as it becomes due. 

6. An action upon a surety bond taken' by them, though the 
penalty or amount claimed exceed two hundred dollars. 

7. An action upon a judgment rendered ia a court of justice of 
the peace, or by a justice or other inferior court in a city, where 
such action is not prohibited by section seventy-one. 

8. To take and enter judgment, on the confession of a defendant, 
where the amount confessed shall not exceed five hundred dollars, 
in the manner prescribed by article eight, titie four, chapter two of 
part three of the Revised Statutes. 

0. An action for damages for fraud in the sale, purchase or 
exchange of personal property, if the damages claimed do nol 
exceed two hundred dollara 
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(§ 10 of sub.* 10 was amended so as to read as follows : " [% 10.] 
The actions so commenced shall be tried hi all respects as other 
actions are tried in Justice courts. Thsjudffmenifar the plaiinUffmaiif 
lefor the posfesaion^ ar for ths rtGowry (^ the po^temkny cr the whis 
thereof y in ease a ddkery cannot he had^ and (f damages for the 
detewtum, Jffthe property hone heen deUiwred to the pkwn^jfy and the 
defendant cUUm a return ^lereqf, judgment far the dtfencUmt map he 
for a return tf the property^ or the value thereof, in ease a return eamnoi 
be had, aiud damages for taking and mthhciding the same. An escetMr 
Uon ^uxU he issued thereon, and if the jfidgmeni he for the deUc^ 
possession af personal property, it shoM require the officer to deUifoer the 
possession of the same, partieulariy describing it, to the party entiUed 
thereto, and may, at the same time, requ^ the ofjker to sati^ any eoste 
or damages recovered hy the same Judgment out qf the personal property 
qf the party against whom it was rendered, to he speeffied therein, if a 
delivery thereof cannot he had. The execution shaU he returnable within 
sixty days after its receipt hy the ofjker, to IhejusHee who issued thesame^ 
Otherwise sub. 10 was not amended, and stands as in 1860. 

§ 54 (Behig % 47 of 1848.) But no Justice of the peace shall have 
cognizance of an action, 

1. In which the people of this state are a party, excepting for 
penalties not exceeding fifty dollars. 

2. Nor where the title to real property shall come in question, as 
provided by sections 48 to 55, both inclusive. 

8. Nor of an action for an assault, battery, false imprisonment, 
libel, slander, Inalicious prosecution, criminal oonyersation, or 
seduction. 

4. Nor of a matter of account, where the sum total of the accounts 
of both parties, proved to the satisfaction of the Justice, shall exceed 
four hundred dollars. 

5. Nor of an action against an executor or administrator, as such. 
(Am'd hi 1849.) 

g 54« (As am'd in 1849.) But no Justice of the jieace shall have 
cognizance of a ekU action, 

1. In which the people of this state are a party, excepting for 
penalties not exceeding one hwndred dollars. 

2. Nor where the titie to real property shall come in question, as 
provided by sections 55 to 62, both inclusive. 
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8. Nor of a <;{t^ action for an assault, batteiy, false imprisonment^ 
libel, slander, malicious prosecution, criminal conversation or seduc- 
tion. 

4 Kor of a matter of account, where the sum total of the accounts 
df both parties, proved to the satisfaction of Ihe justice, shall exceed 
four hundred dollars. 

5. ITor of an action against an executor or administrator, as such. 

' § 5ff. (Being § 48 of 1848.) In every action brought in a court of 
Justice of the peace, where the title to real property shall come in 
question, the defendant may, either with or without other matter 
Of defense, set forth in his answer any matter showing that such 
tStie will come in question. Such answer shall be in writing, signed 
by the defendant or his attorney, and delivered to the justice. The 
justice shall thereupon countersign the same, and deliver it to the 
plaintiff 

§ 56. (Being § 49 of 1848.) At the thne of answering, the defend- 
ant shall deliver to the justice a written undertaking, executed by 
at least one sufficient surety, and approved by the Justice, to the 
effect, that if the plaintiff shall, within tiiirty days thereafter, deposit 
with the justice a summons and complaint in an action in the 
supreme court for the same cause, the defendant will, within ten 
days after such deposit, give an admission in writing of the service 
thereof. 

Where the defendant was arrested in the action before the Justice 
tbe undertaking shall further provide, that he will at all times render 
himself amenable to the process of the court, during the pendency 
of the action, and to such as may be issued to enforce the judg- 
ment therein. In case of failure to comply with the undertaking, 
the surety shall be liable, not exceeding one hundred dollars. 

(Am»d in 1851 and 1858.) 

§ 56. (As am'd in 1851.) At the time of answering, the defendant 
liiall deliver to the justice a written undertaking, executed by at 
least one sufficient surety, and approved by the justice, to the effect^ 
that if the plaintiff shall, within thirty days thereafter, deposit 
with the justice a 8umm<»is and complaint in an action in the coim^ 
court, for the same cause, the defendant will, within ten days after 
such deposit, give an admission in writing of the service thereol 
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Wh^re the defendant was aarestod In the action before l&e Justice, 
the nndertaking shall farther provide, that he will at all times render 
himself amenable to the process of the court during the pendency 
of the action, and to such as may be issued to enforce the judgment 
therein. In case of failure to comply with the undertaking^ the 
surety shall be liable, not exceeding one hundred dollars. 

§ 56. (As am'd in 1868.) At the time of answering, the defendant 
shall dellyer. to the justice a written undertaking, executed 1^ at 
least one suf|cient fiurety, and approved by the justice, to the effect, 
that if the plaintiff shall, within ttMTi^ days thereafter, deposit 
with the justice a summons and complaint, in an action in the 
mpreme court for the samfs cause, the defendant will, within tumUif 
days after such deposit, give an admission in writing of the service 
thereof. 

Where the defendant was arrested in the action before the justice, 
the undertaking shall further provide, that he will at all times render 
himself amenable to the process of the court during the pendency 
of the action, and to such as may be issued to enforce the judgment 
therein. In case of failure to comply with the undertaking, the 
surety shall be liable^ not exceeding one hundred dollars. 

§ 57. (Bemg § 50 of 1848.) Upon the delivery of the undertaking 
to the justice, the action before him shall be cUscontinued, and each 
party shall pay his own costs. The costs so paid by eitlier party, 
shall be allowed to him, if he recover costs in the action to be 
brought f or *the same cause in the supreme court. If no such action 
be brought within thirty days after the delivery of the undertaking,^ 
the defendants costs before the justice may be recovered of the 
plaintiff. 

(Am'd hi 1851 and 1858.) 

§ 57. (As am*d in 1851.) Upon the delivery of the undertaking to the 
justice, the action before him shall be discontinued^ and each party 
shaJl pay his Own costs. The costs so jmid by either party shall be 
allowed to him, if he recover costs in the action to be brought for 
the same cause in the county courts. If no such action be brought 
within thirty days after the delivery of the undertaking, the defend- 
ant's costs before the justice may be recovered of the plaintiff, 

§ 57. (As am'd in 1858.) Upon the delivery of the undertakhig to 
the justice, the action before him shall be discontinued, and each 
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ptaty shall -psy his own costs. The costs so paid by either party 
idiall be allowed to him, if he reoorer costs in the action to be 
brought for the same OKOse in the mpreme court If no such action 
be brought within thirty days after the delivery of the undertaking, 
the defendant's costs before the Justice may be reooTered of the 
plaintiff. 

% 58. (Being % 51 of 1848.) If the undertaking be not delivered to 
the justice, he sliall have jurisdiction of the cause, and shall -pro- 
ceed, therein ; and the defendant shall be pieduded, in his defense, 
from drawing the title in question. 

§ 59. (Being § 52 of 1848.) If, however, it appear on the trial, from 
the plaintiff's own showing, that the title to real property is in 
question, and such title shall be disputed by the defendant, the 
justice shall di«niss the action, and the plaintiff shall pay the costs. 

(Am'd in 1840.) 

§ 59. (As am'd in 1849.) If, however, it api)ear on the trial, from 
the plaintiff's own showing, that the title to real property is in 
question, and such title shall be diq>uted by the defendaoit, the 
justice shall dismiss the action, and render judgment agamst the 
pUdnUfffor the ceets. 

§ 60. (Being § 53 of 1848.) When a suit before a justice shall be 
discontinued by the delivery of an answer and undertaking, as 
provided in sections forty-eight, forty-nine and ^ty, the phiintiff 
may prosecute an action for the same cause, in the supreme court, 
and shall complain for the same cause of action only on which he 
relied before the justice ; and the answer of the defendant shall be 
the same which he made before the Justice. 

(Am'd in 1849, 1851 and 1858.) 

§ 60. (As am*d in 1849.) When a suit before a justice shall be dis- 
continued by the delivery of an answer and undertaking, as pro- 
vided in sections Jifty-flWy fipy-mx and flfly-eeven^ the plaintiff may 
prosecute an action for the same causie, in the supreme court, and 
shall complain for the same cause of action only on which he relied 
before the Justice ; and the answer of the defendant shall be the 
same which he made before the justice. 

§ 60. (As amM in 1851.) When a suit before a justice shall be dis- 
continued by the delivery of an answer and undertaking, as pro- 
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Tided in sections flffy-fiye, flflyHdz and fifty-eeyen, the plaintiff may 
prosecate an action for the same cause, in the towi^ court, and shall 
complain for the same cause of action only on which he relied 
before the justice ; and the answer of the defendant shall Mt «p tA« 
jonM dtfenm cudif which he made before the justice. 

§60. (Asam'dhil858.) When a suit before a Justice shall be dis- 
continued by the delivay of an answer and undertaking, as pro- 
Tided in sections fifty-five, fifty-six and fif ly-seven, the plaintiff may 
prosecute an action for the same cause, in the tupnme court, and 
shall complain for the same cause of action only on whidi he relied 
before the justice ; and the answer of the defendant shall set up the 
same defense only which he made before the justice. 

§ 61. (Bemg § 54 of 1848.) If the judgment in the supreme court 
be for the plaintiff, he shall recover costs ; if it be for the defendant, 
he shall recover costs, except that upon a verdict he shall pay costs 
to the plaintiff, unless the judge certify that the titie to real prop- 
erty came in question on the trial 

(Am'd in 1851 and 1858.) 

§ 61. (As am'd in 1851.) If the judgment in the ixmniy court be for 
the plaintiff, he shall recover costs ; if it be for the defendant, he 
shall recover costs, except that upon a verdict he shall pay costs to 
the plaintiff, unless the judge certify that the titie to real property 
came in question on the trial 

% 61. (As am'd in 1858.) If the judgment in the mipreme court be 
for the plaintiff, he shall i-ecover costs ; if it be for the defendant, 
he shall recover costs, except that upon a verdict he shall pay costs 
to the plaintiff, unless the judge certify that the title to real property 
came in question on the trial 

§ 62. (Being § 55 of 1848.) If , in an action before a justice, the 
plaintiff have several causes of action, to one of which the defense 
of titie to real property shall be interposed, and as to such cause, 
the defendant shall answer and deliver an undertaking, as provided 
in sections forty-eight and forty-nine, the justice shall discontinue 
the proceedings as to that cause, and the plaintiff may commence 
another action hi the supreme court therefor. As to the other causes 
of action, the justice may continue his proceedings. 

(Am'd hi 1849, 1851, 1858 and 1860.) 
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,% 62, (As am*d in4840.) If , in an actfon before ^Justice, the. 
plaintiff h^swo several caoaesof acti<»^lQ onejoiC wlUcb Uie diefyvm 
at tiUe to veal prc^porl^ shall be Mterpcsed, and as to sndlLa ciinsa^ 
tiie defendant shall saswer and deliver an wiideitaking» as provided^ 
in sections fifly-fim and ffitM^^ <^ Justice shall discontiQiae tho. 
proceedings as to that cause, and the playitiff may commence 
another acHon thmf or in the supreme court. As to the other 
causes of action, the Justice may continue his proceedings. 

% 63. (As am'din 1851.) If, in an action beforeajustice, the plaintiff 
have several causes of action, to one of which the defense of title 
to real property shall be interposed, and as to such cause the 
defendant shall answer and deliver an undertaking, as provided in 
sections fifty-five and fifty-si^, the justice shall discontinue the 
proceedings as to that cause, and the plamtiff may commence 
another action therefor in the eowniy court As to the other causes 
of action, Hie Justice may continue his proceedings. 

§ 62. (As am'd in 1858.) If, in an action before a Justice, the. 
plaintiff have several causes of action, to one of which the defense 
of title to real prop^iy shall be interposed, and as to such cause 
the defendant shall answer and deliver an undertaking, as provided 
in sections fifty-five and fifty-six, the Justice shall discontinue the 
proceedings as to that cause, and the plaintiff may commence 
another action therefor in the supreme court. As to the other causes 
of action the justice may continue his proceedings. 

§ 63. (As am'd in 1660.) If , in an action before a Justice, the 
plaintiff have several causes of action, to one of which the defense 
of title to real property shall be interposed, and as to such cause 
the defendant shall answer and deliver an undertaking, as provided- 
in sections fifty-five and fifty-six, the Justice shall discontinue the 
proceedings as to that cause, and the plaintiff may commence 
another action therefor in tiie supreme court. As to the other causes 
of action, the Justice may continue his proceedings. AU detions 
pending in any county eauri^ on the seventh day of May, eighteen 
hundred and fifty^eighi, in aU eases in which a plea of Ude was 
interposed in actions original commenced in a justices court, a/re 
tramsf erred to and vested in the supreme court, toith fuU power and 
jurisdietion to proceed therein as commenced in said supreme court, 
hy reason of a plea of H&e ha/img heen interposed in a justices court 
in like eases. _ 
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g:68L (Bmg g 66 of 1848.) A Justice of the peace, on the demana 
of a party Jn wliose favor he shall have rendered a judgmettt, 'shali 
gire a traoQcriptth^r^f, Whicli b^j be filed and do<^eted ill the 
office of the clerk of the county where the judgment waa rendered, 
.The time of the receipt of the transcript hy the clerk shall be noted 
thereon and entered in the docket ; and, from that time, the Judg? 
ment shall have the same effect as a lien, and be enforced in the 
same mamier as a Judgment of ^ county court A certified tran- 
script of such judgment may be filed and docketed in the clerk's 
office of any other county, and with the like effect, in every respect, as 
in the county where the judgment was rendered ; except that it shall 
be a lien only fr6m the time of filing and docketing the transcript, 

(Am*d in 184§.) 

§ 63. (As am'd in 1849.) A Justioe of the peace, on the demand ol 
a party in whose favor he shaU have rendered a judgment, shall 
give a transcript thereof, which may be filed and docketed in the 
office of the derk of the county where the judgment was rendered^ 
The time of the receipt of the transcript by the clerk shall be noted 
thereon and entered in the docket ; and, from that time the judg- 
ment shall be a judgment cf the wwnJby court. A certified transcript 
of such judgment may be filed and docketed in the clerk's office of 
any other county, and with the like effect, in every respect, as in 
the county where the judgment was rendered ; except that it shall be 
a lien only from the time of filing and docketing the transcript But 
no 9U4ih judgment for a lees mm than twenty-Jhe doUars, exdueive ofeoets, 
hereafter docketed^ ehaU be a Uen upon^ or eviforeedagaiTixt^real property, 

§ 64. (Being % 57 of 1848.) The provinons olthis act, respecting: 
forms of action, pleadings and the rules of evidence, and the timea 
of commencing actions, shall apply to the courts of justices of the 
peace, except that the pleadings may be oral, and made at the same 
time as if tiiis act had not been passed. 

(Am'd in 1849, 1851, 1852, 1860, 1867, 1869 and 1870.) 

^ 64 (As am'd in 1849.) The following rules shall be obeerved 
in the courts of Justices of the peace : 
1. The pleadings in these courts are : 
1. The complaint by the plaintiff, 
d. The answer by the defendant 
d. The pleadings may be oral or in writfaig ; if oral, the substance 
of them shall be entered by the Justice in his docket ; if in writing, 

5 




V. 
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tiiey shall be filed by him, and A refmnoe to them ^hall be made ki 
the docket 

8. The complamt shall state, in a plain and direct manner, tbe 
facts constituting tlie cause of action. 

4 The answer may contain a denial of the complaint, or of Uny 
i>art thereof, and also notice in a plain and direct manner of any 
facts constituting a defence. 

5. Pleadings are not required to be in any particular form, but 
must be such as to enable a person of common understanding to 
know what is intended. 

6. Either party may demur to a pleading of his adversary, or any 
part thereof, when it is not sufficiently explicit to enable him to 
understand it, or it contains no cause of action or defense, although 
it be taken as true. 

7. If the court deem the objection well founded, it shall order 
the pleading to be amended, and if the party refuse to amend, the 
defective pleadings shall be disregarded. 

8. In case a defendant does not appear and answer, the plaintiff 
cannot recover, without proving his case. 

0. In an action or defense, founded upon an account or an instra* 
ment for the payment of money only, it shall be sufficient for a 
party to deliver the account or Instrument to the court, and to 
state that there is due to him thereon from the adverse party a 
specified sum, which he claims to recover or set off. 

10. A variance between the proof on the trial, and the allegationfl 
in t pleading, shall be disregarded as immaterial, unless the court 
shall be satisfied that the adverse party has been misled to his 
prejudice thereby. 

11. The pleadings may be amended at any time before the trial, 
or during the trial, or upon appeal, when by such amendment sub- 
stantial justice will be promoted. If the amendment be made 
after the joining of the issue, and it be made to appear to the satis- 
faction of the court, by oath, that an ai^oumment is necessary to 
the adverse party in consequence of such amendment, an adjoum-< 
mentr shall be granted. The court may also, in its discretion 
require as a condition of an amendment the payment of costs, to 
the adverse party, to be fixed by the Court, but no amendment shall 
be allowed after a witness is sworn on a trial, when an adjournment 
thereby will be made necessary. 



fe*.!l 
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' 13. BxecQtioh may be Issued on a judgment heretofore or 
hereafter rendered in a Justice's court, at any time within five years 
after the rendition thereof, and shall be returnable sixty days from 
the date of the same. 

13. If the Judgment be docketed with the county clerk, the execu- 
tion shall be issued by him to the sheriff of the county, and have the 
same effect, and be executed in the same manner, as other executions 
and Judgments of the county court, except as provided in section 63. 

14. The court may, at the joining of issue, require either party^ at 
the request of the other, at that or some other specified time, to 
exhibit his* account on demand, or state the nature thereof as far 
forth as may be in his power, and in case of his default preclude 
him from giving evidence of such parts thereof as shall not have 
been so exhibited or stated. 

15. The provisions oif this act, respectbig forms of action, parties 
to actions, the rules of evidence and the times oi commencing actions, 
shall apply to these courts. 

g 64 (As am'd in 1861.) Same as section 04, as amended in 1849, 
excepting in sub. 11, which was amended so as to read as follows : 

'* 11. The pleadings may be amended at any time before the trial, 
or during the trial, or upon appeal, when by such amendment sub- 
stantial Justice will be promoted. If the amendment be made after 
the joining of the issue, and it be made to appear to the satisfac- 
tion of the court, by oath, that an adjournment is necessary to the 
adverse party in consequence of such amendment, an acQoumment 
shall be granted. The court may also, in its discretion, require, as 
a condition of an amendment, the payment of costs to the adverse 
party.*' 

§ 64 (As am'd in 1852.) Same as § 64, as amended in 1851, ex- 
cepting in sub. 15, which was amended so as to read as follows : 

" 15. The provisions of this act respecting forms of action, par- 
ties to actions, the rules of evidence, the times of commencing 
actions, and the service qf praeess upon eorparaUona^ shall apply to 
these courts." 

g 64 (As am'd in 1860.) Same as g 64, as amended in 185$, ex- 
cepting that the words following were added at the end thereof : 

'*The defendant may, on the ^return of process, and before an- 
swering, make an offer in writing to allow judgment to be taken 
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•gaiBst him f oi 4ua amomit tabe ttatad da «uch cUfoty with oosts. 
The plaintiff flhaU thereapon, aad.hefoieany other pirooeedingB shaU 
he had la the action, determme whether he wiQ iiooept or xejed 
such offer. If he accept the offer, and give notice thereof in writing, 
the justice shaU file the offer 4ind the acceptance thereof, and render 
judgment accordingly. If notice of acceptance be not giyeo, 
and if the plaintiff fall to obtain judgment for a greater amount, 
exclusive of costs, than has been specified in the offer, he shall not 
recover costs, but shall pay to the defendant his costs accruing sub^ 
sequent to the offer.*' 

§ 64 (As am'd m 1867^ Same as g 64, as. amended in 1860, exr 
oepUng in sub. 4, which was amended so as to read as follows : 

*V4 The answer may oontaui a. denial of the complaint, or of any 
part thereof, and also notice in a plain and direct manner of aqy 
facts constituting a defence cr eouniwdamJ* 

§ 64 (As amM in 1869.) 8ame as § 64, as amended in 1867, ex- 
cepting in sub. 18, which was amended so as to read as follows : 

** 13. If the judgment be docketed with the county derk, the exe- 
cution ma^ be issued in the iome manner to the sheriff of the county, 
and have the same effect, and be executed in the same manner^ as 
other executions and judgments of the coimty court, except as pro; 
vided in section 68." 

g M. (As am'd hi 1870.) The following rules shall be observed 
in the courts of justices of the peace: 

1. The pleadings in these courts are : 

1. The complaint by the pliuntiff. 

2. The answer by the defendant 

2. The pleadings may be oral, or in writing ; if oral, the substance 
of them shall be entered by the justice in his docket; if in writing, 
Hiey shall be filed by him, and a reference to them shall be made 
in the docket 

8. The complaint shall state, in a plain and direct manner, the 
facts constituting the cause of action. 

4 The answer may contain a denial of the complaint, or of any 
part thereof, and also notice in a plain and direct manner of any 
facts constitating a defence or counterclaim. 

5. Pleadings are not required to be in any particular form, biU 
must be such as to enable a perscm of common understanding- ta 
^now what is intended. ^ 
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0. Mihet party inay d^nur to a plea^sg of hJB adveisaiy, <Mr any 
port thereof, when it k not gaffldontly explicit to enable him to 
trnderstand it, or it contains no cause of action or defense, althon^ ■ 
it be taken as true. 

7. If the oonrt deem the objection weU f omided, it shall order the 
pleading to be amended, and if the party refuse to amend, the de- 
fective pleading shall be disregarded. 

B. In case a defendant does not appear and answer, the plaintiit 
cannot recorer, without proving his case. 

9. In an action or defense founded upon an account, or an instru- 
ment for the payment of money only, it shall be sufficient for a 
party to d^ver the account or instrument to the court, and to state 
that there is due to him thereon, from the adverse party, a specified 
sum, which he plaims to recover or set off. 

10. A variance between the proof on the trial and the allegations 
in a pleading shall be disr^arded as immaterial, unless the court 
shall be satisfied that the adverse party has been misled to his 
prejudice thereby. 

11. The pleadings may be amended at any time before the trials 
or during the trial, or upon appeal, when, by such amendment, sub- 
stantial justice will be promoted. If the amendment be nuide after 
the joining of the issue, and it be made to appear to the satisfaction 
of the court, by oath, that an adjournment is necessary to the ad- 
verse party in consequence of such amendm^it, an adjournment 
shall be granted. The court may also, in its discretion, require, as 
a condition of an amendment, the payment of costs to the adverse 
party. 

12. Execution may be issued on a Judgment heretofore or here- 
after rendered in a Justice's court, at any time within five years 
after the rendition thereof, and shall be returnable sixty days fix)m 
the date of the same. 

13. If the judgment be docketed with the county clerk, the exe- 
cution shaU 1)6 issued by Mm to the sheriff of the county, and have' 
the same effect, and be executed in the same manner as other exe- 
cutions and judgments of the county court, except as provided in 
section 68. 

14 The court may, at the joinhig of issue, require either par^, at the 
fequest of the other, at that or some other specified time, to exhibit- 
bis account on demand, or state the nature thereof as far forth ai^ 
6* 
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may be in his power, and in case of his default preclude him from 
giving evidence of such parts thereof as shall not hare been so 
exhibited or stated. 

15. The provisions of this act, respecting fonns of action, par- 
ties to actions, the rules of evidence, the times of commencing ac- 
tions, and the service of process upon corporations, sliall apply to 
these courts. 

The defendant may, on the return of process, and before answer 
ing, make an offer in writing to allow Judgment to be taken against 
him for an amount to be stated in such offer, with costs. The 
plaintiff shall thereupon, and before any other proceedings shall be 
had in the acticm, determine whether he will aoc^t or reject such 
offer. If he accept the offer, and give notice thereof in writing, the 
justice shall file the offer and the aooeptance thereof, and render 
judgment accordingly. If notice of aooeptance be not given, and 
if the plaintiff fail to obtain judgment for a greater amount, exclu- 
sive of costs, than has been specified in the offer, he shall not recover 
costs, but shall pay to the defendant his costs accruing subsequent 
to the offer. 



TlTLiB VI. 

CHAPTER I. 

The Wmiu Oimrt of tha OUif if New York. 
Bbotion 6B. Its JnrlBdlction. 

§ 65. (Being § 58 of 1848.) The marine court of the city of New 
York shall have jurisdiction in the following cases and no other : 

1. In actions similar to those in which courts of justices of the 
peace have jurisdiction, as provided by sections 46 and 47. 

2. In an action upon the charter or a by-law of the corporation 
of the city of New York, where the penalty or forfeiture shall 
exceed twenty-five dollars, and not exceed one hundred dollars. 

8. In an action between a person belonging to a vessel in the 
merchant service, and the owner, master or commander thereof, 
demanding compensation for the performance, or damages for the 
violation, of a contract for services on board such vessel, during a 
voyage performed in whole or in part, or intended to be performed, 
by such vessel, ihougli the sum demanded exceed one hundred 
dollars. 
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4 In an action by or against any person belonging to or on board 
of ft vessel in the merchant service, for an assault and batteiy or 
false imprisonment, committed on board such vessel upon the high 
seas, or in a place without the United States, of which the ordinaiy 
courts of law pf tins State have jurisdiction, though the damages 
demanded exceed one hundred dollars. But nothing in this or the 
last preceding subdivision of this section shall give the court power 
to proceed in any of the cases therein referred to, as a court of 
admiralty or maritime Jurisdiction. 

(Am'd in 1849.) 

§ M. (As am'd in 1840.)* Same as in 1848, except in sub. 1, 
which was aihended so as to read as follows : 

1. In actions sunilar to those in which courts of justices of the 
peace have jurisdiction, as provided by secHans 53 and 54 



CHAPTERS 
The JusUce^ Courts in the CUy <f Nemo Tark. 
Sbotiov 66. Their JnrlBdlction. 

§ 66. (Being § 59 of 1848.) f The assistant justices' courts in the 
city of New York shall have jurisdiction in the following cases and 
no other. 

* For fnrfher legislation as to the marine oonrts of New York city, and their 
Jurisdiction, see 

Lawsof 18^ch.l44. Lawsof 186S, ch. 484. 

'' 1868, ch. 889. *^ 186S, ch. 486. 

" 1853, ch. 539. *' 1866, ch. 701. 

*• 1868 ch. 617. " 1867, ch. 784. 

•' 188^, di. 886. " 1870, ch. 682. 
*' 1866, ch. 884. 
t For further legislation in regard to justices* courts in the city of New Tork^ 
and their jurisdiction, see 

Laws of 1848, eh. 158. Laws of 186ft, ch. 889. 

" 186ft, ch.8S4. '' 1862, ch. 484. 

>* 1864, ch. 66. " 1864, ch. 808. 

" 1866, ch. 888. '' 1866, ch. 768. 

" 1867, ch. 844. " 1869, ch. 410. 
*>' 1868, ch. 884. 
1860, ch. 800. 
]fy <di. 884 of 1868, their name is changed to "District Ck>urts In the City of 
New York. 



id 
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1. In actions similar to those in whidi Justices of the peace haVe 
Jurisdiction, as provided by sections 40 and 47; such Jnrisdicdohy 
however, to be limited to cases where the smn dne or claimed, or the 
Judgment confessed, shidl not exceed fifty dollars. 

2. In an action upon the charter or a by-law of the coiporation 
of the city of New York, where the penalty or forfeiture shall not 
exceed fifty dollars. 

(Am'd in 1849 and 1870.) 

§ 66. (As am'd in 1848.) The assistant Justices' courts in titie city of 
New York thaU hereqfter he styled thsjvMieei eowrteof the dty qf New 
York, and shall have Jurisdiction in the following cases : 

1. In actions similar to those in which Justices of the peace have 
Jurisdiction, as provided by sections 58 and 54 

2. In an action upon the charter or a by-law of the corporation - 
of the city of New York, where the penalty (x forfeiture shall not 
exceed one hundred dollars. 

% eO. (As am'd in 1870.) The district courts of the city of New 
York shall have such Jurisdiction as is provided by special statutes ; 
and proceedings, under article two of title ten of chapter eight of . 
part tliree of the revised statutes, may be had before any Justice 
of such courts, without regard to the Strict in which the premises 
are situated; and the affidavits used in such proceedings may b6> 
taken before any officer authorized by law to take affidavits. And • 
the Justices of the district courts of the city of New Yoik are hereby 
respectively authorized to appoint a stenographer in their several 
courts, whose duty it shall be to take fiill stenographic notes of all- 
proceedings in trials had therein ; he shall hold his office during the 
pleasure of tlie Justice of the court, and shall receive a salary of two 
tliousand dollars per annum, out of the city treasury. The clerks 
of the said district courts shall collect, in aU cases in which a trial 
is had, the sum of one dollar, in addition to tlie other fees author* 
ized by law, and shall pay the same into the city treasury, in like 
manner with other fees collected by them. 
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CHAPTEB m. 
The JuOkei OmirtB €f OUiM, 
Qxonoy 67. Their }iizi8dicti<m. 

§ e7. (Beitig § 60 of 1846.) The municipal court of fhe dty of 
Brooklyn, and the Justices' courts of the dties of Albany, Troy and 
Hudson, respectively, shall have Jurisdiction in the following cases, 
and no other: % 

t. In actions similar to those in which courts of Justices of the 
peace have Jurisdiction, as provided by sections 46 and 47. 

3. In an action upon the charter or by-laws of the corporations of 
their cities respectively, where the penalty or forfeiture shall not 
exceed one hundred dollars. 

(Am'd m 1849.) 

§ 67. (As am'd in 1849.) The Justices' courts qf dtiea shall have 
Jurisdiction in the following cases, uid no other: 

1. In actions similar to those in which Justices of the peace have 
jurisdiction, as provided by sectuma 53 (Mid 54. 

3. In an action upon the charter or by-laws of the corporations 
«f their respective dties, where the penalty or forfeiture shall not 
exceed one hundred dollars. 



CHAPTER IV. 

Oeneral Providons. 

SxonoN 66. SectioiiB 65 to 64 appUed to the eonrts, embraced in this title. 

§ 68. (Being § 61 of 1848.) The provisions of sections 48 to 57, 
both Inclusive, relating to forms of action, to pleadings, to the times 
of commendng actions, to the rules of evidence, to filing and dock- 
eting transcripts of Judgments, to their effect, and the mode of 
enforcing them, and to proceedings where titie to real property 
shall come in question, shall apply to the courts einbraced in this titie ; 
except that, after the discontinuance of the action hi the inferior court 
upon an answer of titie, the new action may be brought dther in the 
supreme court, or in any other court having Jurisdiction thereof, and 
except, also, that in the city and county of New York, a Judgment, 
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the tronscript whereof is docketed In the office of the derk of that 
counly, shall have the same effect as a Hen, and be enforced in the 
same manner as a judgment of the court of common pleas for the 
city and comity of New York. 
(Am'd m 1849 and 1851.) 

§ 68. (As am'd in 1849.) The proTisions of sections 55 to 64, both 
indnsiYe, relating to forms of action, to pleadings, to the times 
of commencing actions, to the roles of evidence, to filing and 
docketing transcripts of judgments, to their effect, and the mode of 
enforcing them, and to proceedings where title to real property 
shall come in question, shall apply to the courts embraced in tliis 
title ; except that, after the discontinuance of the action in the inf e. 
rior court upon an answer of title, the new action may be brought 
either in the supreme court, or in any other court having jurisdic- 
tion thereof, and except, also, that in the dty and county of New 
York, a judgment far twenty-fioe doUars or over^ excktdce qfeosts^ the 
transcript whereof is docketed in the office of the clerk of that 
county, shall have the same effect as a lien, and be enforced in the 
same manner as a judgment of the court of common pleas for 
the city and county of New York. 

§ 6§. (As am'd in 1851.) The provisions of sectfa»65 to 64, both 
inclusive, relating to forms of action, to pleadings, to the times of 
commencing actions, to the roles of evidence, to filing and docket- 
ing transcripts of judgments, to their effect, and the mode of enforc- 
ing them, and to proceedings where title to real property shall come 
in question, shall apply to tiie courts embraced in this title ; except 
that, after the discontinuance of the actions in tihe inferior court, 
upon an answer of titie, the ram action may be brought either in the 
supreme court, or in any other court having jurisdiction thereof, 
and except, also, that in the city and county of New York, a judg- 
ment for twenty-five dollars or over, exclusive of costs, the tran- 
script whereof is docketed in the office of the clerk of that county, 
shall have the same effect as a lien, and be enforced in the same 
manner as, amd de deemed a judgment of, the court of common pleas 
for the dty and county of New York. 
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Of Ciml AdtiwM. 



TITLE L Ov tbus Fosib 

TL Of thb Tmx ov CoMUXHoiHe thxx. 
in. Of thb Pabtibb. 
ly. Of thb FiACB OF Tbu^ 
y. Of thb ICabxbb of OoMnxHoiiro nmi. 
VL Of thb PLBADnrof. 
Vn. Of thb Fboyibional Bbxbdibs. 
VnL Of thb Tbial axd Jttdoiebnt. 
EE. Of thb Bzboutiov of thb Juxmiiibbt. 
X Of thb Oobts, 
XL Of Atfbals. 

Xn. Of thb Mibobllahboub FaooBBDnras. 
XIIL Actions in Pabtioulab Oasbs. 
XIV. Pboyisionb Bblatino to ExiSTXNe SxTin. 
Xy. Obnbbal Fboyisions. 



TFTXiB L 

Ofihs Ibrm <f Oiva Actiom. 

Sbotion 60. Distinction between actions at law and snits in equity, and forma 
of such actions and snits abolished, 
to. Parties fo an action, how designated. 
71. Actions on judgments, when and how to be brought 
TS. Feigned issues abolished, and order for trial subsatuted. 

§ 69. (Being § 02 of 1848.) The distinction between actions at law 
and suits in equity, and the forms of all such actions andsoits, 
heretofore existing, are abolished ; and there shall be in this State, 
hereafter, but one form of action for the enforcement or protection 
of private rights and the redress or prevention of private wrongs, 
which shall be denominated a civil action. 

(Am'd m 1848.) 

§ W. (As am'd in 1840.) The distinction between actions at law 
and suits in equity, and the forms of all such actions and suits, here- 
tofore existing, are abolished; and there shall be in this State, here- 
after, but one form of action for the enforcement or protection of 
private rights and the redfreu qf private wrongs, which shall be 
denominated a civil action. 
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% 70. (Being g 68 of 1848.) In sach action, the party ccxmplain* 
ing Bhall be known as the plaintifE; and the advene party as the 
defendant 



» '. 



§ 71. (Being g 64 of 1848.) No action shall be brought upon a 
Judgment rendered in any court of this State, except a court of a 
justice of the peace, between the same parties, without leaye of the 
court for good cause shown, on notice to the adverse party ; and no 
action on a Judgment rendered by a. justice of the peace shall be 
commenced within tw« years after its rendition, ezcq^t in case 
of his death, resignation, incapacity to act, or removal from the 
county. 

(Am'd in 1848.) 

% 71. (As am'd in 1849.) No action shall be brought upon a 
judgment rendered in any court of this State, except a court of a 
Justice of the peace, between the same parties, without leave of the 
court for good cause sbown, obl notice to liie adverse party ; and no 
action on a judgment rendered by a Justice of the peace shall be 
brought in the Mme wwnJ^ within fint years after its rendition ex- 
cept in case of his deatli, resignation, incapacity to act, or removal 
from the county, w that the proeese wa» not perdMoU^ eened en ih$ 
dtfeendcmt^ cr on aU-^ dtfendantg^ or in earn af ike deaffh of mime of 
ihe parties^ or where the docket or reeord of mch Judgment ie or ehaU 
have been lost or deetroifed, 

g 79; (Being § 65 of 1848.) Feigned issues are abolished; and 
instead thereof, in the cases where the power now exists to order a 
feigned issue, or when a question of fact, not put in issue by the 
pleadings, is to be tHed by a jury, an order for the trial may be 
made, statiog, distinctly and plainly, the question of fiict to be tried, 
and such order shall be the only authority necessaiy for a triaL 
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TITIjB XL 



Cbafteb I. Actions In general. 

n. Actions for Uie reeoyery of real property. 
HL Actions, other than for the recoTery of real property. 
ly. General proTlsians. 

CHAPTER L 

The Time ef Chmmeneing AeUane in General 

SicnoHTS. Bepeal of existing limitations. 

74 Time of commeneing cItII acti<?iifl. 

g 78. (Being g 66 of 1848.) The proyisionB contained in the second, 
iSbirdj fourth, fifth and sixth articles of the chapter of the revised 
statutes entitled ** Of actions and the times <^ commencing them/^ 
mm repealed, and the i»x)Visions of this title are substitated in their 
stead. This title shall not extend to actions already commenced, 
or to cases where the right of action has already accrued ; but the 
statutes now in force shall be applicable to such cases, according to 
the subject of the action, and without regard to the form. 

(Am'd hi 1849.) 

§ 73« (As am'd in 1848.) The provisions contained in the chapter 
6i the revised statutes entitled "Of actions and the times of com- 
mencing them," are repealed, and the provisions of this title are 
^nrbstituted' hi their steiKL This tkle shall not extend to actions 
already commenced^ or to- cases whiexe the right of action has 
already accrued; but the statutes now in force shall be applicable 
>to «udi cases, according to the Bubject of the action^ and without 
fegard to the f orm. 

S T4 (Bdn^ § 67 of 1848.) The dvil actions embraced withhi sec- 
tion 66 can only be commended wIUhu the periods prescribed in 
this title, after the cause of action shall have accrued, exc^t where, 
in special cases, a different-limitation is p]:e8cxibed by statute. . 

(Am'd m 1849 and 1851.) 

% 74 (As am'd in 1849.) CHviF lustionB cab only be* cdmmeneed 

within the periods prescribed in this title, after the cause of action 
6 
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8haU have accraed, except where, In spedal cases, a different 
limitation is prescribed by statute, and in the caees menHoMd ^ 
§ectitm'J9. 

% 74. (As am'd in 1851.) Civil actions can only be commenced 
within the periods prescribed in this title, after the cause of action 
shall have accmed, except where, in spedal casies, a difibrent 
limitation is prescribed by statute, and in the cases mentioned iii 
section 7& 

But the defection ^at the adion toaa not eammeneed wWUn the time 
UmUed, can onXy he taken hy a/nmioer. 



CHAPTER IL 
The Timepf Commenda^ Aatime fir ^ JReeowry qf Beat Properiif. 

Smwuis 75. When tlie people witl not sue. 

7S. When action caniu>t be hronght by mntee from the State. 

77. When actions by the people or theu grantees to be brought within 

twenty years. 

78. S eirin within twenty yean, when necessary in action for real pirop> 

erty. 

79. Seisin within twenty years, when necessary In action or defense 

founded on title to or rents of real property. 

80. Action most be commenced within one year after entry, or within 

twenty years after right of entry. 

81. Possession when resumed ; occupation deemed under l^gal title, 

unless adverse. 
fSk Occupation under written instrument or Judgment, when deemed 

adverse. 
88. What constitutes adverse possession, under written instrument or 

Judgment 

84. Premues actually occupied, under daim of title, deemed to be held 

adverselv 

85. What constitutes adverse possefHtlon under daim of title not written. 

86. Belation of landlord and tenant as affecting adverse possession. 

87. Bight of possession not affected by descent cast 

88. Certain disabilities excluded from time to commence actiona. 

(§ 68 of 1848— omitted in 1849.) The provisions of the revised 
statutes contained in the article entitled " Of the time of commenc- 
ing actions relating to real properly,'* sliaU, mitil otherwise pro- 
vided by statute, continue in force, and be applicable to actions fi>r 
the recovery of real property. 

§ 75. (Added in 1849.) The people of this State will not sue any 
person for, or in respect to, any real property, or the issues or profits 
thereof; by reason of the right or title of the people to the sam^ 
imlesBi 
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1. Sucli right or title diaU have aooraedidthiaforlyj^anbeforo 
taaj action or other proceeding for the same shall he commenced ; 
or, unless, 

, 3. The people, or those from whom they dahn, 'shall have le- 
ceired the rents and profits of such real property, or of some part 
thereof, within the space of forty years. 

§ 76. (Added in 1840.) No action shall be brought for, or hi re- 
spect to, real property, by any person claiming by virtue of lettera 
patent, or grants from the people of this State, unless the siEune 
might have been commenced by the people as herein specified, in 
case snch patent or grant had not been issued or made. 

§ 77. (Added in 1849.) When letters patent or grants of real 
property shall have been issued or made by the people of this State, 
and the same shall be declared void by the determination of a com- 
petent court, rendered upon an allegation of a fraudulent sugges- 
tion, or concealment, or forfeiture, or mistake, or ignorance of a 
material fact, or wrongful detaining, or defective title, in such case 
an action for the recovery of tiie premises so conveyed may be 
bcou^t either by the people of this State, or by any subsequent 
patentee or grantee of the same premises, his heirs or assigns, within 
twenty years after such determination was made; but not after 
that period. 

§ 7§« (Added in 1849.) No action for the recovery of real prop- 
erty, or for the recovery of the possession thereof, shall be maui* 
tained unless it appear that the plaintifi", his ancestor, predecessor 
or grantor, was seised or possessed of the premises in question, 
within twenty years before the commencement of such action. 

§ 79. (Added in 1849.) No cause of action or defense to an action 
founded upon the titie to real pQ)perty, or to rents or services out 
of the same, shall be effectual, unless it appear that the person prose- 
cuting the action, or making the defense, or under whose titie the 
action is prosecuted or the defense is made, or the ancestor, prede- 
cessor or grantor of such person was seized or possessed of the 
premises in question, within twenty years before the coinmitting of 
the act in respect to which such action is prosecuted or defense 
made. 



: %W0^ (Added in 18400 li^oa^iipoiL red etteleflhanin deemed 
sofflotaAi or vtUd aa ft d^iinit QideiB aa action 
upon within one year after the making of sadi entrjr, and within 
tireR^ yeacB Unmi the tbaewlien the right to maka mMsh entry 
deioended or accmed. 

g 81. (Added in 1849.) In ereiy action for the reoo^eiy of real 
property, or the pofleession thereof, the person establishing a legaj 
title to the premises shall l)e presumed to have been x>ossessed 
thereof within the time required bylaw; and the occupation of 
such premises by any other person shall be deemed to have been 
under and in subordination to the legal titie, unless it appear that 
such premises have been held and possessed adversely to such legal 
title for twenty years before the.commencement of such action. 

gS9. (Added in 1840.) Whenerer it shall appear that the ooco- 
pant, or those under whom he clauns, entered into the possession of 
premises under dahn of titie, ezdusiTe of any other right, founding 
such daim upon a written instrument, as being a conveyance of the 
premises in question, or upon tiie dec^ or Judgment of a compe- 
tent coxai ; and that there has been a continued occupation and 
possession of the premises induded in sudi instrument, decree or 
judgment, or of some part of such pr^nises, under sudi claim, for 
twenty years, the premises so induded shall be deemed to have been 
held adversely, except that, where the premises so included consist 
of a tract divided into lots, the possession of one lot shall not be 
deemed a i>ossession of any other lot of the same tract 

§ 83« (Added in 1849.) For the purpose of constituting an adverse 
possession, by any perron claiming a titie founded upon a written 
instrument, or a Judgment or decree, land shall be deemed to have 
been possessed and occupied in the following cases : 

1. Where it has been usually cultivated or improved. 

2. Where it has been protected by a substantial indosure. 

8. Where, idthough not iadoeei^ it has been used for the supply 
of fuel, or of fencing timber, for the purposes of husbandry, or the 
ordinary use of tlie occupant 

4. Where a known farm or a single lot has been partiy improved, 
the portion of sudi farm or lot that may have been left not deared, 
or not indosed aooocdiiig to the usual course and custom of the 
acljdning oountiy, tsbfiXL be deemed to have been occupied t<a the 
same length of time as the part improved and cultivated. 



'§S4. (Added in 1840.) When it ehaUapiMV that Ibeore lias bed^ 
an aettud continued oocai»atidfi of ]»aiii8e8, tinder a claim of title, 
^dttdireiMf any other right, bttt not founded upon a mitten instra* 
nlent, or a Jtidgm^t or decree^ tiie premiiiesBo aeti»8y ocoiipied, 
and no other, shall be deismed to have been held adversely. 

§ 8«^. (Added in 1849.) For the purpose of constituting an adverse 
possession, by a person claiming title not founded upon a Written 
instrument, or a judgment or decree, land shall be deemed to have 
been possessed and occupied in the following cases only : 

1. Where it has been protected by a substantial inclosure. 

2. Where it has been usually cultivated or improved. 

§ §6. (Added in 1849.) Whenever the relation of landlord and 
tenant shall have existed between any persons, the possession of the 
tenant shall be deemed the possession of the landlord, until the 
expiration of twenty years from the termination of the tenancy ; or, 
where there has been no written lease, until the expiration of twenty 
years from the time of the last payment of rent ; notwithstanding 
that such tenant may 'have acquired another title, or may have 
claimed to hold adversely to his landlord. But such presumptions 
shall not be made after the periods herein limited. 

§ §7. (Added hi 1849.) The right of a person to the possession 
of any real property, shall not be iihpaired or afflicted by a descent 
being cast in consequence of the death of a person in possession of 
such property. 

% 88. (Added in 1849.) If a person entitled to commence any 
action for the recovery of real property, or to make an entry or 
defense founded on the title to real property, or to rents or services 
out of the same, be, at the time such titie shidl first descend or accrue 
either, 

1. Within the age of twenty-one years ; or, 

2. Insane; or, 

8. Imprisoned on a criminal charge, or hi execution upon con- 
viction of a criminal offense, for a term less than for life ; or, 

4. A married woman, 
the time ddring whkh such ^Hsaliility shall oontiume shall not 
be deemed any portion of the time in this dia^ter limited for the 
commencement of such action, or the making of such entry or 

6* 
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defense; bat sucli action maybe oommenoed, or entijor daCanse 
made, after the period of twenty yean, and within ten years after 
the diaability shall cease, or after the death of the person entitled, 
ifho shall die under such disability; but such action shall not be 
oommeno^ or entiy or defense made, after that period. 
(Am'd in 1870.) 

g 88. (As am'd in 1870.) If a person entitled to commence any 
action for the recovery of real property, or to make an entry or 
defense founded on the title to real property, or to rents or services 
out of the same, be, at the time such title shall first descend or 
accrue, either, 

1. Within the age of twenty-one years ; or, 

2. Insane; or, 

8. Imprisoned on a criminal chaige, or in execution upon con- 
yictlon of « criminal oflfense, for a tenn less than for life, . 
The time during which such disability shall continue shall not be 
deemed any portion of the time in this chapter limited for the com- 
mencement of such action, or the making of such entry or defense ; 
but such action may be commenced, or entry or defense made, alter 
the period of twenty years, and within ten years after the disability 
shall cease, or after the death of the person entitled who shall die 
under such disability ; but such action shall not be commenced, or 
entry or defense made, after that period. 



CHAPTER m. 

The time of Oammeneing AeUoru ether ihan for the JSeeaeery cf Bedl 

Property. 

BaonoK 89. Periods of limitation prescribed. 

90. Within twenty yean. 

91. within six years. 

95. Within three years. 
98. Within two years. 
94. Within one year. 

96. When cause of action accrued, in an action upon a current account 
96: Actions for penalties, etc., by any person who will sue, when to be 

brought. 

97. Actions for relief, not before provided for. 

96. Actions by the people; subject to the same limitation. 

g 89. (Being % 69 of 1848.) The periods prescribed in section 67 
for the commencement of actions other than for the.recorery of 
real property shall be as follows : 

(Am'd in 1849.) 
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§ 89. (As am'd in 1849.) The periods ptrescribed in section 74 for 
the commencement of actions other than for the reooyery of real 
property shall be as follows : 

§ 90. (Being § 70 of 1848.) Witliin twenty years: 
1. An action upon a judgment or decree of any coort of the 
United States, or of any State or territory within the United States. 
' d. An action upon a sealed instrument 

§ 91. (Being § 71 of 1848.) Withhi six years: 

1. An action upon a contract, obligation or liability, express or 
implied ; excepting those mentioned in section 70. 

2. An action upon a liability created by statute, other than a 
penalty or forfeiture. 

8. An action for trespass upon real property. 

4 An action for taking, detaining or iijuring any goods or chat* 
tels, including actions for the specific recovery of personal property. 

6. An action for criminal conversation, or for any other iz^jury to 
the person or rights of another, not arising on contract, and not 
hereinafter enumerated. 

6. An action for relief, on the ground of fraud; the cause of 
action in such case not to be deemed to have accrued, until the dis- 
covery by the aggrieved party, of the facts constituting the fraud. 

(Am'd in 1849.) 

§ M. (As am'd in 1849.) Within six years : 

1. An action upon a centract, obligation or liability, express or 
iitnplied; excepting those mentioned in section 90. , 

2. An action upon a liability created by statute, other than a' 
penalty of forfeiture. 

8. An action for trespass upon real property. 

4 An action for taking, detaining or ii:juring any goods or 
chattels, including actions for the specific recovery of p^!Bonal 
property. 

6. An action for criminal conrerBatlon, or for any other Injury 
to the person or rights of another, not arising on contract, and 
not hereinafter enumerated. 

6. An action for relief on the ground of fraud; in ccuei which 
heretcfore toere solely eognusdbls by the eowrt of ehomcery ; the cause of 
action in such case not to be deemed to have accrued, until the 
discovery, by the aggrieved party, of the facts constituting 
the fraud. 



1^^ OOBB OV BBOGBDITKB. [§§ 02^5. 

§92. {BdngSTditf 1S4B.) Witbin three yean: 
' 1. Aa aic(l<m agdnst adwriif or* coroiier npon a liability i»» 
carred by the doing of an act in his official capad^, and in Tirtoft 
of his offioe, or lyy the omission of- an official duty; including 
the non-payment of money collected upon an execation. Bat this 
section shall not apply to an action for an escape. 

3. An action upon a statate for a penalty or forfeiture, where 
the action is given to the party. aggrieved, or to such* party and 
the people of thia State, except where the statute imposing it 
pirescribes a different limitation. 

(Am'd in 1849.) 

g 99. (As am'd in 1849.) Within three yean: 

1. An action against a sheriff, coroner or consUMe upon a lia- 
bility incurred by the doing of an act in his official capacity,, 
and in virtue of his offioe, or by the omission of an official duly; 
including the non-payment of money collected upon an execution. 
But this section shall not apply to an action for an escape. 

2. An action upon a statute, for a penalty or forfeiture, where 
ijie action is given to tlie party aggrieved, or to such party and. 
the people of this State, except where the statute imposing it pre-^ 
scribes a different limitation. 



. § 98. (Being g 73 of 1848.) Within two yeara: 

). An action £cNr libel, slander, assault, battery or fiilse impris- 
onment 

2. An action upon a statute for a forfeiture or i>enalty to the 
people of this State. 

. g M. (Bdng g 74 of 1848.) Within one year: 

1. An action against a sheriff or other officer, for the escape 
of a prisons arrested or imprisoned on civil i»ocess. 

g 95. (Being g 75 of 1848.) In an action brought to recover a 
balance due upon a mutual, open and current account, where 
there have been reciprocal demands between the parties, the 
cause of action shall be deemed to have accrued from the time 
of the last item in the account on the adverse tide. 

(Am*d in 1849.) 
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§ 95. (Ab am'd in 1849.) In an action brought to reooTer % ImI- 
ance due upon a mutual, open and current account, where there 
have been redprocai demands between the parties, the cause of 
action shall be deemed to have accrue^ from the time of the last 
item prowd in the account on either side. 

g INI. (Being g 76 of 1848.) An action upon a statute for a pen? 
alty or forfeiture, given in whole or in part to any i)erson who will 
prosecute for the same, must be commenced within one year after 
the commission of the offense ; and, if the action be not commenced 
within the year by a private party, it may be commenced within 
two yean thereafter, in behalf of the people of this State, by the 
attorney-general or the district attorney of the county where the 
offense was committed. 

97, (Being %t7 ot 1848.) An action for relief not hereinbefore 
provided for must be commenced within ten years after the cause 
of action shall have accrued* 

g 98. (Being g 78 of 1848.) The limitations prescribed in this title 
shall apply to actions brought in the name of the people of this 
State, or for their benefit, in the same manner as to actions by 
private parties. 

(Am'd in 1849.) 

g 9S. (As am'd fai 1849.) The limitations prescribed hi this ehap^ 
t&r shall apply to actions brought in the name of the people of this 
State, or f9r their benefit, in the same manner as to actions l^ pri« 
Tate parties. 
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CHAPTER IV. 

General Proviiunu m to the time of eommmcing Actions, 

BmmoK W. When actfon deemed to bare l>eeii oommenoed. 

100. Bxception, where defendant ia oat of the State. 

101. Exception, as to persons under disabilities. 

105. Provision, where person entitled dies before the limitaticm ezidretk 

106. In salts by aliens, time of war to be dedacted. 
104. Frorision, where jadgment has been reversed. 

106. Time of stay of action by Injonction or statutory prohibition to be 
deducted. 

106. Disability must exist when right of action aocraed. 

107. Where two or more disabilities, limitation does not attach till 

all removed. 

106. This title not applicable to billa, etc., of corporations, or to bank 
notes. 

100. Nor to actiont asainst directors or stockholders of moneyed corpo> 
rations or banking associations ; limitations in such cases pre- 
scribed. 

110. Acknowledgment or new promise must be in writing. 

§ 90. (Being § 79 of 1848.) An action shall not be deemed com- 
menced, within the meaning of this title, miless it appear : 

1. That the snmmons or other process therein was duly served npon 
the defendants, or one of them ; or, 

3. That the smnmons was delivered, with the intent that it should 
be actually served, to the sheriff of the county in which the defend- 
ants, or one of them, usually or last resided; or, if a corporation 
be defendant, to the sheriff of the county in which such corporation 
was established by law, or where its general business was trans- 
acted, or where it kept an office for the transaction of business. 

(Am'd in 1849, 1851 and lem.) 

% 99. (As am'd in 1849.) An action shall not be deemed com- 
menced, within the meaning of this title, unless it appear : 

1. That the summons, or other process therein, was duly served 
upon the defendants, or one of them ; or : 

d. That the summons, or other proeesSj was delivered, with the 
intent that it should be actually served, to the sheriff, or o^er officer 
of the county in which the defendants, or one of them, usually or 
last resided; or, if a corporation be defendant, to the sheriff, or 
other officer of the county in which such corporation was established 
by law, or where its general business was transacted, or where it 
kept an office for the transaction of business. 
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But an aei&m «Aa8 be d&emed eommeneed,faraUpufpo§e$y atfhstfme 
the e(mpla4nti8wrifiedypr&9idad that the sum^^ 
fip&nis9ued,l>6ddiwredtothei^ieriffor ether officer ^ en -the mms ornext 
fiveeueceeding dape^an^ befoUowed ipthe actuaiserviee theretfenthe 
d^htdanUoroneortiwreof thenk 

% 90. (Ab am'd in 1851.) An oMm m eommeneedj as to each defisndant^ 
when the avmmons is served on hrnij or on a eo-dtfend€mi tehoisa joint 
eofitractor, or otherwise united in interest with him. 

An attempt to etmmenee an action is deemed eguivdt^ 
ment thereof w&hm the meaning of this Otte^ when the summons is de- 
livered, with the intent that it shall be actaally served, to the sheri^T 
or other officer of the ootinty in which the defendants, or one of 
them, usually or last resided; as, if a corporation be defendant, 
to the sheriff, or other officer of the cocmt^ in which sach cor- 
poration was estaUdshed by law, or where its general business was 
transacted, or where it kept an office for the transaction of business. 
But such an attempt must be followed by the first publication of the 
summons, or the service thereof within sixty days. 

§ 99. (As amM in 1867.) An action is commenced, as to eacU 
defendant, when the summons is served on him, or on a co-defend- 
ant, who is a joint contractor, or otherwise united in interest with 
him« 

An attempt to conmience an action is deemed equivalent to the 
commencement thereof within the meaning of this title, when the 
summons is delivered, with the intent that it shall be actually served, 
to the sheriff, or other officer of the county in which the defendants, 
or one of them, usually or last resided; or, if a corporation be 
defendant, to the sheriff, or other officer of the county in which 
such corporation was established by law, or where its general busi- 
ness was transacted, or where it kept an office for the transaction of 
business. 

§ 100. (Bemg § 80 of 1848.) If, when the cause of action shall 
accrue against a person, he be out of the State, the action may be 
commenced within the term herdn limited, after his return to the 
8tate ; and if, after the cause of action shall have accdmed, he depart 
from and reside out of the State, the time of his absence shall not be 
part of the time limited for the commencement of the action. 

(Am'd m 1849, 1851 and 1867.) 
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glOO. (Ab am'dia 1849.) If, when thecaaseof actknishaUaccrae 
against % p^ison^ he he oat of flie State, the action may he oonoh 
menoed within the term herein Unuted^ after Uaietorn to the State; 
and if, after the canae of aotikm aliall haTe aoemed, h»€lepafiftwih 
the State, the time of his absence ahaUnot he pait of the time limited 
for .the Qommencement of the action. 

§^ 100. (As am'd in 1851.) If, when the caose <^ action shall apcrae 
against anj person, he shall he out of the State, such action may he 
commenced within the temu herein respeeiMif limited, after the 
return of such person into ihU State ; and if, after muh cause of 
action shall have accmed, 9wch person shall depart from and reside 
out of this State, the time of his absence shall not be deemed or taken 
as any part of the time limited for the commencement of sach action. 

§100, (A8am*dinl867.) If, when the cause of action diallacerae 
against any person, he shaU be out of the State, sach action may bf 
commenced within the terms hesein re^ectivdy limited, after the 
return of such person into this State; and if, after such- cause of 
action shall have accrued, such person shall depart from and ieside 
out of this State, or remain oonHTi/uously oibsmt therefrom for the space 
of one year or more, the time of his absence shall not be deemed or 
taken as any part of the time limited for the commencement of 
such action. 

§ 101. (Being § 81 of 1848.) If a person entitied to bring an action, 
except for a penalty or forfeiture, or against a sheriff or other officer 
for an escape, be at the time the cause of the action accrued, either : 

1. Within the age of twenty-one years ; or, 

2. Insane; or, 

3. Imprisoned on a criminal charge, or in execution under the 
sentence of a criminal court, for a term less than his natural life ; or, 

4. A married woman ; 

The time of such disability shall not be a part of the time limited 
for the commencement of the action. 
(Am'd in 1849, 1851, 1852 and 1870.) 

% 101. (As am'd m 1849.) If a person entitied to bring an action 
mentioned tn ^ Vut preceding chapter j except for a penalty or for- 
feiture, or against a sheriff or other officer for an escape, be at the 
time the cause of the action accrued, either : 

1. Within the age of twenly-one years; or, 

2. Insane; or, 
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' 8.':Iiiiprisoned on a crlmhuil charge, or in execution tinder the 
seqiteiice of a erimhial court, for a Uam less timn his natural Iff e ; or^ 

4. A married woman; 

The tune: of such disahilitjr shall not be a part of the tune Ihnited 
foar the commencement of the action. 

g 101. (As am'd in 1851.) If a person entitled to wppeoH or bring 
an action mentioned in the last chapter, except for a x)enalty or for- 
feiture, or against a sheriff or other officer for an escape, be at the 
time the cause of the action accrued, either : 
. 1. Within the age of twenty-one years ; or, 

d. Insane; or, 
: 8. Imprisoned <m a crimmal chaige, or in execution under th6 
sentence of a criminal court, for a term less than his natural life ; oi*; 

4 A muried woman. 
The time for such disability is not a part of the time limited for the 
eommehcement of the action, exee/pt that the period within which the 
acHon mvM he drought, cannot be extended more than floe years by omy 
tmh dieab&ity, except infancy, nor can it he eo extended in any ease 
hnger than one year ttfter the diedhiUiy ceases, 

% 101. (As am'd in 1852.) If a i>erson entitled to bring an action 
mentioned in the last chapter, except for a x)enalty or forfeiture, or 
against a sheriff or other officer for an escape, be at the time the 
Cause of the action accrued, either: 

1. Within the age of twenty-one years ; or, 

2. Insane; or, 

5. Imprisoned on a criminal chaige, or in execution under the 
sentence of a criminal court, for a term less than his natural life ; or, 

4. A married woman. 
The time of such disability is not a part of the time limited for the 
commencement of the action, except that the period within which 
the action must be brought, cannot be extended nM>re than five years 
by any such disability, except infancy, nor can it be so ext^ided in 
any case longer than one year after the disability ceases. 

g lOl. (As am'd in 1870.) If a person entitled to bring an action 
mentioned in the last chapter, except for a penalty or forfeiture, or 
against a sheriff or other officer for an escape, be, at the time the 
cause of the action accrued, dther : 

1. Within the age of tweirty-one years; or, 

2. Insane; or, 

7 
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8. Imprisoned on a criminal charge, or in execution under the 
aentenoe of a criminal court, for a term lees than hi** natural life, 
The time of such disahility is not a part of the time limited for the 
oommencement of the action, except that the period within which 
the action must be brought, cannot be extended more than five jears 
by any such disability, except infancy, nor can it be so extended in 
any case longer than one year after tiie disability ceases. 

§ 102. (Bemg § 82 of 1848.) If a person entitied to bring an action 
die before the expiration of the. time limited for the commencement 
thereof, and the cause of action survive, his representatives may 
commence the action, after the expiration of that time, and within 
one year from his death. 

(Am'dml849.) 

g lOd, (As am'd in 1849.) .If a person entitied to bring an action 
die before the expiration of the time limited for the commraicement 
thereof, and the cause of action survive, an aeHon may he eomm&need 
by his representatives, after the expiration of that time, and within 
one year from his death. J^ a person against whom an action may 
be hrovjghJt die before the expiration cf the time limited for the wm^ 
meneement thereof , and the cause of a4stion survive, an action may be 
commenced againsit his executors or administrator after the expiration 
of that time, and within one year after the issuing of letters testamentary 
or of administration, 

% 103. (Bekag § 88 of 1848.) When a person shall be an alien 
subject or citizen of a country at war with the United States, the 
time of the continuance of the war shall not be part of the period 
limited for the commencement of the action. 

§ 104. (B^g § 84 of 1848.) Kan action shall be commenced within, 
the time prescribed therefor, and a judgment therein for the plaint- 
iff be reversed on appeal, the plaintiff, or, if he die and the cause of 
action survive, his heirs or representatives, may commence a new 
action within one year after the reversal 

(Am'd in 1868.) 

% 14I4. (As am'd in 1888.) If an action shall be commenced, 
within the time prescribed therefor, and a judgment therein be re- 
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versed on appeal, the plaintiff, or, if he die and the cause of action 
snryiye, his heirs and representatives, may commence a new action 
wittdn one year after the reversal. 

§ 105. (Being § 85 of 1848.) When the commencement of an ac- 
tion stiall be stayed by injunction, the time of Uie continuance of 
the injunction sliall not be part of the time limited for the com- 
mencement of the action. 

(Am'dm 1849.) 

§ IM. (As am'd in 1849.) When the commencement of an ac- 
tion shall be stayed by ii^unctlon or statutory prohibitiany the time 
of the continuance of the ii^unction, or prMbiUon^ shall not be 
part of the time limited for the comm^cement of the action. 

g 106. (Being § 86 of 1848.) No person shall avail himself of a 
disability, unless it existed when his right of action accrued. 

§ 107. (Being § 87 of 1848.) When two or more disabilities shall 
exist, the limitation shall not attach until they all be removed. 
(Am'd in 1849.) 

§ 107. (As am'd in 1849.) When two or more disabilities shall 00- 
easist at the time the right of action accrues^ the limitation shall not 
attach until they all be removed. 

g 10§. (Being § 88 of 1848.) This title shall not affect actions to 
enforce the payment of bills, notes or other evidences of debt issuea 
by moneyed corporations, or issued or put in circulation as money. 

g 109. (Bemg § 89 of 1848.) This title shall not affect actions against 
directors or stockholders of a moneyed corporation to recover & 
penalty or forfeiture imposed, or to enforce a liability created by 
the second title of the chapter of the revised statutes entitled " Of 
incorporations;" but such actions must be brought within six years 
after the discovery, by the aggrieved party, of the fiicts upon which 
fhe penalty or forfeiture attached, or the liability was created. 

(Am'd in 1849.) 

g 109. (As am'd m 1849.) This title shall not affect actions agahist 
directors or stockholders of a moneyed corporation, or banking a»90» 
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eieOimSy to recoYor a penal^ or foifdtim iii^[)oe6d, or to eoioxoejBk 
liability created, by lofw; but Buch actiooB mu^t be brou^t within 
six yeaFB after the discoveiy, by the aggrieved party, of the facts 
upon which the penalty or forfeitare attached, or the liability was 
created. 

§ 110. (Bemg § 90 of 1848.) Where the time for commendng an 
action arising on contract ahaU have expired, the cause of action 
Shan not be deemed reyiyed by an acknowledgment or new promise, 
unless the same be in writing, subscribed by the party to be charged 
thereby. 

(Am'd hi 1849.) 

% llO. (As am*d in 1849.) No acknowledgment or promise shaQ 
be sufficient evidence of a new or continuing contract, whereby to 
take the case out of the operation of this titie, unless the same 
be contained in some writing signed by the party to be chaiged 
thereby; but this section shall not alter the effect of any payment 
of principal or interest 



TITZiB IZL 

Of the Partiee to 0ml AetioM. 

Bmanov 111. Action to be in the name of the real party In Interest 

lis. AsBignment of a thing in action not to prejudice a defense. 

118. Ezecntor or trustee may sue without the persons beneficially 
interested. 

114. When married woman is party, her husband to be joined, ex- 
cept, etc. 

116. Infant to appear by goardian. 

116. Guardian, how appointed. 

117. Who may be joined as plaintiff. 

118. Who may be joined as defendants. 

119. Parties united in interest, when to be Joined ; when one or more 

may sue or defend for the whole. 
190. Flaintiir may sue in one action the diiferent parties to commercial 

paper. 
131. Action, when not to abate by death, marriage, or other disability, 

etc. ; proceedings in such case. 
ISS. Court, when to decide controversy, or to order other parties to he 

brought in. 

§ 111. (Behig 1 91 of 1848.) Every action must be prosecuted hi 
the name of the real party in interest, except as otherwise provided 
In section 93. 

(Am'd hi 1849, 1861, 1862, 1866.) 
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% 111. (As am'd ia 1849.) Eyery actioii must be prosecated in the 
name of the real party in interest, except as otherwise provided in 
tectum 113. 

§ 111. (As amM in 1851.) Every action must be prosecuted in the 
name of the real party in interest, except as otherwise provided in 
section 113 ; but this section shaU not be deemed to cmthorize the assign- 
ment of a Mng in action not a/rising out of eo7vtra4st, 

§ 111. (As am'd in 1862.) Every action must be prosecuted in the 
name of the real party in interest, except as otherwise provided in 
section 113; but this section shall not be deemed to authorize the 
assigpment of a thing in action not arising out of contract But an 
action maybe maintained by a grofntee of land in the name of a grantoTy 
when the grant or grants are void by reason ef the aetuai possession of a 
person claiming under aOUe adcerse to Ihaiof thegrantorat the U/metf 
the deUfoery cf the grants and the pUUnMf shoXL be aUcnoed to prove the 
facts to bring the ease wiihm this provision. 

% 111. (As am*d in 1866.) Every action must be prosecuted in the 
name of the real party in interest, except as otherwise provided in sec- 
tion 113 ; but this section shall not be deemed to authorize the assign- 
ment of a thing in action not arising out of contract. But an action 
may be maintained by a grantee of land in the name of a grantor, 
or his or her heirs or legal representatives^ when the grant or grants 
are void by reason of the actual possession of a x)er8on claiming 
under a title adverse to that of the grantor at the tame of the delivery 
of the grant, iind the plaintiff shall be allowed to prove the &cts to 
bring the case within this provision. 

§ 112. (Being § 92 of 1848.) In the case of an assignment of a 
thing in action, the action by the assignee shall be without preju- 
dice to any set-off or other defense existing at the time of or before 
notice of the assignment ; but this section shall not apply to a nego- 
tiable promissory note or bill of exchange. 

(Am'd hi 1849.) 

§ lis. (As am*d in 1849.) In the case of an assignment of a thing 
in action, the action by the assignee shall be without prejudice to 
any set-off or other defense existing at the time of or before notice 
of the assignment; but this section shall not apply to a negotiable 

1* 
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promissoiy note or bfll of exchange, trcmtferred in good faUK^ and 
upon good eonriderati&n, hrfore due, 

• 

§ 118. (Being § 93 of 1848.) An execator or adminigtrator, a trus- 
tee of an express trust, or a person expressly authorized by statute, 
may sue without Joining with him the persons for whose benefit the 
suit is prosecuted. 

(Am*d in 1851.) 

§ 113. (As am'd in 1861.) An executor or administrator, a trus- 
tee of an express trust, or a person expressly authorized by statute, 
may sue without joining with him the person for whose benefit the 
action is prosecuted. A trustee of an eseprese tnut toA^n the meaning 
oftlUeeeeUonyShaUheeonsb'V/edioind^ 
name a eontroici is madeJ^theheMilUef another, 

§ 114 (Bemg § 94 of 1848.) When a married woman is a party, 
her husband must be joined with her, except that, 

1. When the action concerns her separate property, she may sue 
alone. 

2. When the action is between herself and her husband, she may 
sue or be sued alone. 

(Am'd hi 1851 and 1857.) 

g 114 (As am'd in 1851.) When a married woman is a party, her 
husband must be joined with her, except that, 

1. When the action concerns her separate property, she may sue 
alone. 

2. When the action is between herself and her husband, she may 
sue or be sued alone. Bui where her htuband cannot be joined wUh 
heTf as herein prwridedf the shaU prosecute or defendbgher next friend, 

% 114. (As am'd in 1857.) When a married woman is a party, 
her husband must be joined with her, except that, 

1. When the action concerns her separate property, she may sue 
alone. 

2. When the action is between herself and her husband, she may 
sue or be sued alone. 

And in no ease need she prosecute or dtfend by a guardian cr next 
friend. 
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§ 115. (Bdng § 05 of 1848.) When an infant is a party, he mnst 
appear by guardian, who may be appointed by the court in which 
the action is prosecuted, or by a judge thereof. 

(Am'd m 1849.) 

g 115. (As am'd in 1849.) When an infant is a party, he must 
appear by guardian, who may be appointed by the court in wliich 
the action is prosecuted, or by a Judge thereof, w a wuniy jn^. 

§ 116. (Being § 96 of 1848.) The guardian shall be appohited as 
follows : 

m 

1. When the infant is plaintiff, upon the petition of the infant, if 
he be of the age of fourteen years, or, if under that age, upon the 
petition of some other party to the suit, or of a relative or friend of 
the infant 

2. When the infant is defendant, upon the petition of the infant, 
if he be of the age of fourteen years, and apply within twenty days 
after the service of the summons. If he be under the age of four- 
teen, or neglect so to apply, then upon the petition of any other party 
to the action, or of a relatiye or friend of the infant 

(Am'd m 1851, 1852, 1862, 1868, 1865.) 

§ 116. (As am'd in 1851.) The guardian shall be appointed as 
follows : 

1. When the infant is plaintiff, upon the applkaUon of the infant, 
if he be of the age of fourteen years ; or, if under that age, upon 
the a^ppUeation qf TUs general or testamentary guareUany tf he has 
amy, or of a relative or friend of the infant ; if made by a reHative or 
friend qf the ir^ant, noHee thereof nmetftret be given to such guardiany 
^ he has one; ffhehas none,then to the person toith whom such infant 
resides, 

2. When the infant is defendant, upon the appUea;tion of the 
infant, if he be of the age of fourteen years, and apply within twenty 
days after the service of the summons. If he be under the age of 
fourteen, or n^lect so to apply, then upon the appHcaiion of any 
other party to the action, or of a relative or friend of the infant, etfter 
notice qf siteh appliecUion being first given to the general or testamentary 
guardian of such infamt, if he has one; ^hehas none, then to the ir^ani 
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MMeffy ^ acer fourteen year$€fage; dr, if underUuUagey to Iheperwn 
wiih whom 9ueh vnfofrd resides. 

% 116. (As am'd in 1852.) Same as § 116, as am'd in 1851, down to 
sub. 2 J and from thence as f oUows : 

2. When the infant is defendant, upon the application of the 
infant, if he -be of the age of fourteen yean, and apply witiiin 
twenty days after service of the summons. If he be under the age 
of fourteen, or neglect so to apply, then upon the application of any 
other party to the action, or of a relative or friend of the infant, 
after notice of such application being first given to. the general or 
testamentary guardian of such infant, if he has one within this 
State; if he has none, then to the infimt himself, if over fourteen 
years of age, and within the State; or, if under that age, <md within 
the State, to the person with whom such infant resides. 

§ 116. (As am'd in 1862.) Same as § 116, as am'd in 1852, except 
that the following words were added at the end thereof : 

'* And in actions for the partition of real property, or for the fore- 
closure of a mortgage or other instrument, when an infant defend- 
ant resides out of this State, the plaintiff may apply to the court in 
which the action is x)ending, at any special term thereof, and will be 
entitled to an order designating some suitable person to be the 
guardian for the infant defendant, for the purposes of the action, 
unless the infant defendant, or some one in his behalf, within 
a niunber of days after the service of a copy of the order, which 
number of days shall be in the said order specified, shall procure 
to be appointed a guardian for the said infant, and the court shall 
give special directions in the order for the manner of the service 
thereof, which may be upon the infant himself, or by service upon 
any relation or person with whom the infant resides, and either by 
mail or personally upon the person so served. 

• 

§ 116. (As am'd in 1863.) Same as § 116, as amended in 1862, 
except that the following words were added at the end thereof : 

** And in case an infant defendant, having an interest in the event 
of the action, shall reside in any State with which there shall not 
be a regular communication by mail, on such fact satisfactorily 
appearing to the court, the court may appoint a guardian ad Utem, 
for such absent infant party, for the purpose of protecting the right 
of such infant in said action, and on such guardian aA Utem, process, 
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pl^»duigs and n,o4ices in tkQ action may be seryed in the like man- 
ner as upon a party residing in tliis State," . 

§ 114I. (Ab ttn'dlQ ia6S.) Tke gnsrdiaii ahall \» appointed as 
follows: 

1. When tbe in&nt is plaintiff, upon the application of the infant, 
if he be of the age of fourteen years ; or, if mider that age, upon the 
application of his general or testamentary guardian, if he has any, 
or of a relative or Mend of the infant; if made by a relative 6r 
Mend of the in&nt, notice thereof must first be given to such 
gufljrdian, if he has: (Hiei if he* has none, them to the peracm with 
whom such in&nt resides. 

2, When the infant la defendant, upon the application of the 
infant, if he be of the age oi fourteen yearsj and apply within twenty 
days after service of the summons. If he be under the age of four- 
teen, or neglect so to apply, then upon the application of any other 
party to the action, or of a relative or fdend of the in&nt, aifter 
notice of such application being first given to the general or testa- 
mentary guardian of such infant, if he has one within this State; if 
he has none, then to the infant himself, if over f ourteefi years of 
age, and within the State; or, if under thisit age, and witliin the 
State, to the person with whom such infant resides. And in actions 
for the partition of real proi)erty, or for the foreclosure of a mort- 
gage or other instrument, when an in&nt defendant resides out of 
this State, or u temporarUif aibserU thertfram^ihe plaintiff may apply 
to the court in which the action is pending, at any special term 
thereof, and will be entitled to an order designating some suitable 
person to be the guardian for the infant defendant, for the purposes 
of the action, unless the infant defendant, or some one in his behalf, 
within a number of days after the service of a copy of the order, 
which number of days diall be in the said order specified, shall 
procure to be appointed a guardian for the said infant, and the court 
sliall give special directions in the order for the manner of the 
service thereof which may be upon the infant 

And in case an infimt defendant, having an interest in the event 
of the action, shall reside in any State with which there shall not be 
a regular communication by mail, on such fact satisfactorily appear- 
ing to the court, the court may appoint a guardian ad UUm for such 
absent infant party, for the purpose of protectiog tijie right of such 
infant in said action ; and on such guardian ad Utem^ process, plead- 
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iiig0 and notioes in the action may be served !n the like manner as 
upon a party residuig in this State. 

§ 117, (Being § 97 of 1848.) All persons having an interest in 
the subject of the action, and in obtaining the relief demanded, may 
be Joined as plamtiffis, except as otherwise provided in tliis titie. 

§ 118. (Being § 98 of 1848.) Any person may be made a party defend- 
ant who has an interest in the controversy, adverse to the plaintift. 
(Am'd in 1849 and 1867.) 

§ 118. (As am'd in 1849.) Any person may be made a defendant 
who has or claims an interest in the controversy, adverse to the 
plaintiff, or who U a neeesMry party to a eompleU determincfium or 
ieUlement of the questions inwhed therem. 

§ 118. (As am*d in 1867.) Any person may be made a defendant 
who has or claims an interest in the controversy, adverse to the 
plaintiff, or who is a necessary party to a complete det^mination or 
settiement .of the questions involved therein; amd in an action to 
recover the possession tfreal estate^ the Umdlofd and tenant thereof may 
he joined as defendarvts; amd an^ person daiming titte or a right of pos- 
session to real estate may he made parties pUdntiffor dtfenda/nt^ as the 
ease may require^ to cmy sueh a^ion, 

% 119. (Bemg § 99 of 1848.) Of the parties to the action, those 
who are united in interest must be joined as plaintiffs or defendants; 
but if the consent of any (me, who should have been joined as 
plaintiff, cannot be obtained, he may be made a defendant, the rea- 
son thereof being stated in the complaint 

(Am»d in 1849.) 

§ 119. (As am'd in 1849.) Of the parties to the action, those who 
are united in interest must be Joined as plaintiffs or defendants ; but 
if the consent of any one, who should have been Joined as plaintiff, 
cannot be obtained, he may be made a defendant, the reason thereof 
being stated in the complaint, and when the question is one qf a com- 
mon or yenerdt interest -of many persons^ or when i^ parties c^e very 
numerous and it may he impracticable to hring them aU hefore ^ courts 
oneorm&remay stie or defend for theheneifU^tf the whole. 

§ ISO. (Behig § 100 of 1848.) Persons severally liable upon the 
same obligation or instrument, including the parties to bills of 
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ezehaage and promissory notes, may, all or any of them, be inclttded 
in the same action, at the option of the plaintik ' 

§ 121. (Being § 101 of 1848.) No action shall alMite by the dealji, 
marriage or other disabilily of a party, or by the transfer of any 
interest therein, if the cause of action surviye or contmue. In case 
of death, marriage or other disabilily of a party, the court on 
motion, at any time within one year thereafter, may allow the action 
to be continued by or against his representative or successor in 
interest In case of any other transfer of interest, the action shall 
be continued in the name of the original party, or the .court may 
allow the person to whom the transfer is made to be substituted in 
. the action^ 

(Am'd m 1849, 1867, 1862, 1869 and 1870 *) 

§ 121. (As amM in 1849.) No action shall abate by the death, mar- 
riage or other disability of a party, or by the transfer of any interest 
therein, if the cause of action survive or continue. In case of death, 
marriage or other disability of a party, the court on motion, at any 
time within one year thereafter, or afterwards, im a supplemenUd 
eamplainty may allow the action to be continued by or against his 
representative or successor in interest In case of any other tr^is- 
fer of interest, the action shall be. continued in the name of the 
original party, or the court may allow the person to whom the trans- 
fer is made to be substituted in the action. 

§ 121. (As amM m 1857.) Same as § 121, as amended m 1849, 
except that the following words were added thereto : 

" After a verdict shall be rendered in any action for a wrong, 
such action shall not abate by the death of any party, but the case 
shall proceed thereafter in the same manner as in cases where the 
cause of action now survives by law." 

g 121. (As am'd hi 1862.) Same as § 121, as amended , hi 1867, 
except that the following words were added thereto : 

^ At any time after the death, marriage or otiier disability of the 

party plaintiff, the court in which an action is pending, upon notice 

• to such persons as it may direct, and upon applicaticm of any person 

* The amendment of this section in 1870 does not apply to actions pending at 
' the time of its passage (May 0, 1870), nor to any right of action then ahready 
' accraed, and takes eff^t Jane 1, 1870. (See $ IS,- ch. 741 of 1870.) 
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aggrieved, may; in its tUecietioit, onleir that the actkni be deemed 
abated unless the' same foe contisaed by the proper pairtieB, witfaiiira 
time to be fixed by the court, not less thaa si^^ ,Qionths, nor exceed- 
ing one year, from the granting of the oitier." 

§121. (As amM in 1809.) Hame as § 121, as amended in 1868, 
except that the followitig words were added th«*eto : 

"And where judgment has heretofore, or shall hereafter be, 
recovered for the possession of real property, and the party recover- 
ing said judgment shall have' died subsequent to the recovery 
thereof, his successor in intereist in said land, whether by grant, 
devise or inheritance, may revive said judgment and enforce the 
same by execution, on motion, within one year after said death, or 
afterwards, on supplemental complaint" 

g 131 • (As am'd in 1870.) No action shall abate by the death, 
marriage or other disability of a party, or by the transfer of any 
interest therein, if the cause of action survive or continue. In case 
of death, marriage or other disability of a party, the court on 
motion, at any time within one year thereafter, or afterward, oh a 
supplem^tal complaint, may allow the action to be continued by 
or against his representative or successor in interest In case of 
any other transfer of interest, the action shall be continued in the 
name of the original party, or the court may allow the person to 
whom the transfer is made to be substituted in the action. 

After a verdict shall be rendered in any action for a wrong, such 
action shall not abate by the death of any party, but the case shall 
proceed thereafter in the same manner as in cases where the cause 
of action now survives by law. 

At any time after the death, marriage or other disability of the 
party plaintifif, the court in which an action is pending, upon notice 
to such persons as it may direct, and upon application of any person 
aggrieved, may, in ita discretion, order that the action be deemed 
abated, unless t^ same be conthraed by t^ie proper partaes, witfam'a 
time to be fixed by the court, not less tiian six months, nor exceed- 
ing one year, fifom the granting of the order. 

And where Judgment has beretolbre, or shall hereafter, be 7e> 
covered for the possession of real property, and the party recovering 
said judgment shall have died subsequent to the recovery thereof^ 
his successor in interest in said land, whether by grant, devise ^ 
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inheritance, may revive said Judgment and enforce the same, by 
execution, on motion, within one year after said death, or afterwards, 
on supplemental complaint 

Where an iniettate, not being a» inhabitant qf the State, shaU die out 
qftMs State not leamng assets therein, and there shaU he pending in tAd 
supreme eourt^^in^eoftrt^appeaki an a^apecU ti^oughtby muihinr 
-tettaie frank a judgment <agamtt hkn^ the^eourt in.whichMid.c^ppealis 
pending may order the judgrnemt appealed from ajfifrmed, v)ith eostSj 
unless the attomeif for Uieintestate.of^said appeal proeure said action to 
be remed, within six months after notice to perfect sw^ appeal, hy fhs 
substitution of a representative of said intestate in said action, 

g 122. (Being § 102 of 184a) When a complete determmation of 
. the controversy cannot be had without the presence of other parties, 
the court may order them to be brought in by an amendment of the 
complaint, or by a supplemental complaint, and a new summons. 

(Am'd in 1849 and 1851.) 

: % 122. (As am*d in 1849.) The court may determine any cqntrofiersy 
hetijoeen parties, before it, v>hen it can be done without prgtUUce to fffs 
rights of others, or by saving their rights; but when a complete deter- 
mination of the contEoversy cannot be had without the presence 
/of other parties, the court shaU order th^n to be brought in. 

§ 133. (As am*d in 1851.) The court may determine any contro- 
versy between the parties before it, when it can be done without 
prejudice to the rights of others, or by saving their rights, but when 
a complete determination of the controversy cannot be had without 
the presence of other parties, the court must ea/use them to be 
brought in. And whm, in an actiof^ for the recofiery of real or pe¥' 
sonal property^ a person, not a party to the action, but haoing an interest 
in the sulject thereof, makes application to the court to be made aparfy, 
^ may order him to be brotight in by the proper ameindment» 

A dtfendamt against wh&m an action is pending upon a contract, or 

for specific, real or personal property, may, at any time brfore answer, 

fipon affidamt fh(U aperson,not'iFpartyto theaetionfOnd wiffimUcdt' 

hiskm with Akqi, maHees against hint a demand for the same debtor 

property, upon due notiefi tasuehperson and the adeerssparty, apply to 

the court for an order to substitute suehperson^i/khis ptaee, and dtschoarge 

hkafirom UabiU^ to either party on his depositing in. court the amount 

> ^:'§ieidebt,09! delivering ^properly i or its value,, to such person as ^ 

court may direct; and (he court moi/ in its diseretionymal^ the ordeTm 
8 
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TITLB XV. 

Of the Plaee qf Trial €f CivU AetioM. 

fiiOTZOir 1S8. Certain actions to be tried where the snbject or some jMurt thereef 

is sitaated. 
1S4. Other actions, where the cause or s<»ne part fiiereof arose. 
186. Other actions, according to the residence of the parties. 
M, Action may be tried in any county nnless defendant demand trial 

in proper county. 

§123. (Being §103 of 1848.) Actions for the following causes 
must be tried in the county where the cause or some part thereof 
arose, or in which the subject of the action or some part thereof is 
situated, subject to the power of the court to change the place of 
trial, in the cases provided by statute : 

' 1. For the recovery of real property or of an estate or interest 
therein, or for the determination, in any form, of such right or inter- 
est, and for ii^uries to real property. 

2. For the partition of real property. 

8. For the foreclosure of a mortgage of real proi>erty. 

4. For the recovery of personal property distrained for any cause. 

5. For ii^uries to the person or personal property. 

6. For the recovery of a penalty or forfeiture imposed by statute ; 
except that, when it is imposed for an offense committed on a lake, 
river, or other stream of water situated in two or more counties, the 
action may be brought in any county bordering on such lake, river, or 
stream, and opposite to the place where the offense was committed. 

7. Against a public ofELcer, or person specially appointed to exe- 
cute his duties, for an act done by him in virtue of hi^ office, or 
against a person who, by his command or in his aid, shall do any 
fhing touching the duties of such officer. 

(Am'd hi 1849.) 

§ 133. (As am'd in 1849.) Actions for the following causes must 
be tried in the county in which the subject of the action, or some 
part thereof, is situated, subject to the power of the court to change 
the place of trial, in the cases provided by statute : 

1. For the recovery of real property or of an estate or interest 
therein, or for the determination, in any form, of such right or 
interest, and for ii^uries to real property. 
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2. For the partitioii of real property. 

8. For the foreclosure of a mortgage of real property. 

4. For the recorery of personal property distramed for any cause. 

g 134, (Added in 1849.) Actions for the following causes must 
be tried in the county where the cause, or some part thereof, arose, 
subject to the like power of the court, to change the plabe of trial 
in the cases provided by statute : 

1. For the recovery of a penalty or forfeiture imposed by statute ; 
except, that when it is imposed for an offense committed on a lake, 
river, or other stream of water situated in two or more counties, the 
action may foe brought in any county bordering on such lake, 
river or stream, and opposite to the place where the offense was 
committed. 

2. Against a public officer or person specially appointed to execute 
his duties, for an act done by him in virtue of his office, or against 
a person who, by his command or in his aid, shall do any thing 
touching the duties of such officer. 

§ 135, (Being § 104 of 1848.) In all other cases, the action shall 
be tried in the county in which the parties or any of them shall 
reside at the commencement of the action ; or if none of the parties 
shaU reside in the State, the same may be tried in any county 
which the plaintiff shall designate in his complaint, subject, how- 
ever, to the power of the court to change the place of trial, in the 
cases provided by statute. 

§ 126. (Being § 105 of 1848.) If t&e county designated for that pur- 
pose in the complaint be not the proper county, the action may, 
notwithstanding be tried therein, unless the defendant shall, before 
the time for answering expire, demand, in writing, that the trial 
be had in the proper county. 

(Am'd hi 1861.) 

§ 196. (As am'd in 1851.) If the county designated for that pur- 
pose in the complaiut be not the proper county, the action may, 
notwithstanding, be tried therein, unless the defendant, before the 
time for answering expire, demand, in writing, that the trial be had 
in the proper county, amd ihe place cf trial he thereupon ehamged bff 
WMerU cf parties^ cr Jty order qf fhe eourty as ia provided in this eeeticm^ 
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His court may ehaime the place 4if trial in, thcfoUamnff caiKt :. 

1. When ihc ecnmtg designated for thai pwrpoee in the eonvpUUni is 
not ISis proper eawniy, 

2. When thereiereaeontoldiew that an impartial trial eam^ 
therein, 

8. WhentkCi concemimee ^feUnfieeee and the ende <tfjuttiee icould he 
promoted bgt the ehanffe. 

When the place of trial ie changed^ aU other proceedings shaU he had 
in the camt^ to uihidh ^plaeo<^ trial is changed, unices otherwise pro- 
tided hg ^ consent ef^parHee^m writing, dul/g fied, or order of ths 
-tovH, and the papers iMl heJUed or iremtferred accordingly. 



TITLB ▼. 

CfthxrnannerofCkmmianekigCifoilActi^ 

HBonoN 1S7. Actiont, how commenced. 
128. Snmmona. reqalBites of. 
Id9. Notice to oe inserted in certain actions, 
lao. Complaint need not be eerved with enrnmons ; in snch case, what 

to De stated in summons, and proceedings thereon. 
181. Defendant unreasonably defendme. when to pay costs. ' 

185. Notice of pendency of action affecting title to real property. 
188. Summons, by whom served. 

184 Summons, how served and returned. 

186. Publication, when defendant cannot be found. 

186. Proceedings, when there are several defendants, and part, only, 

served. 

187. When service deemed made In case of publication, 

188. Service of summons, how proved. 

189. When jurisdiction of action acquired. 

§ 137. (Being § 106 of 1848.) Civil actions in the courts of 
Tecord of i Ums: State, sball be tx>mmenoed by the service of a 

sumiiions. 

* 

§ 128. (Being § 107 of 1848.) Th€ Commons shall be subscribed by 
the plaintiff, or his attorney, and directed to the de!<3ndant, and shall 
require him to answer the complaint,- and serve a copy of his answer 
on the person whose name is subscribed to the summons, at a place 
wlt)iin the State, to be therein specified, in which there is a post- 
office, within twenty days after the service of the summons, exclu- 
sive of the day of service. 

(Am'd in 1870.) 

g IM^ <AAam'd in 1870.) The summons shall be subscribed by 
emoOtomeg^ and directed to the defendant, and shall require him to 
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answor the oompiaint, and serve a copy of his answer on the person 
whose name is sabscribed to the stunmons, at a place within the 
State, to be therein specified, in which there is a post^ffice, within 
twenty days after the servjpe of the summons, ezdnsiTe of the day 
of service 

§ 129. (Being § 108 of 1848.) The plaintiff shall also insert in the 
summons a notice, in substance as follows : 

1. In an action arising on contract, for the recovery of money 
only, that he will take judgment for a sum specified therein, if the 
defendant fail to answer the complaint 

2. In other actions, that, if the defendant fail to answer the 
complaint, the plaintiff will apply to the court, at a specified time 
and place (after the expiration of the time for answering), for the 
relief demanded in the complaint 

(Am'd m 1849.) 

§ 139. (As am'd in 1849.) The pl^ntiff shall also insert in the 
summons a notice, in substance as follows : 

1. In an action arising on contract, for the recovery of money 
only, that he will take Judgment for a sum specified therein, if the 
defendant fail to answer the complaint in twenity days qfter the aer- 
tiiee of the 9wmmoni, 

2. In other actions, that, if t&e defendant shall fidl to answer the 
complaint vd&Un twenty da/ye after service of the summons^ the plaint- 
iff will apply to the court for the relief demanded in the complaint 

§ 180. (Being % 109 of 1848.) A copy of the complaint shall be 
served with the summons, exc^t that, in the case of a defendant, 
against whom no personal claim is made, in an action for the par- 
tition of real property, or for the foreclosure of a mortgage, the 
plaintiff may, instead of a copy of the complaint, deliver to such 
defendant, with the smnmons, a notice subscribed by the plaintiff, 
or his attorney, setting forth the general object of the action, a 
brief description of the property affected by it, and that no personal 
claim is made against such defendant ; in which case no copy of 
the .complaint need be served on such defendant, unless, within the 
time for answering, he shall, in writing, demand the same. 

(AmM in 1849 and 1851.) 

§ 180. (As am'd in 1849.) A copy of the complaint need fwt be 
served with the summons. In mieh caee, the mmmom ehaU 9tate 

8* 
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ftihere the eompUa/iU nM befied; and ^ the dtfendant^ wUhin ten da^e 
ffierec^ter^ tn penon, or dy attorney , demand, in wriHngy a copy </ the 
eampkdiU, specifying aptaoe within the State m^ere it may be sertedy a 
copy thereof ehaU heaeroedaoeordingly, ofndjtfter eueh serviee the dtfend- 
ant shaU home twenty days to answer, but only one eopy need be eerced 
an the eame attorney. In the case of a defendant against whom no 
personal claim is made, in an action for the partition of real property, 
or for the foreclosure of a mortgage, the plaintiff may deliver to such 
defendant, with the summons, a notice subscribed by the plainti£^ 
or his attorney, setting forth the general object of the action, a brief 
description of the property affected by it, and that no personal claim 
is made against ^uch defendant, in which case no copy of the com- 
plaint need be served on such defendant, unless, within the time for 
answering, he shall, in writing, demand the same. ^ 

g 130. (As am'd in 1851.) A copy of the compUdnt need not be 
served with the summons. In such case, the summons must state 
where the complaint is, or will be filed ; and if th- defendant, within 
twenty days thereafter, causes notice of appearance to be given, 
and in person, or by attorney, demands, in writing, a copy of the 
complaint, specifying a place within the State where it may be 
served, a copyv thereof must, within twenty days tl]Lereafter, be 
served accordingly, and after such service, the defendant has 
twenty days to answer, but only one copy need be served on the 
same attorney. 

% 181. (Being § 110 of 1848.) If a defendant, on whom such notice 
is served, unreasonably defend the^ action, he shall pay costs to the 
phdntiff. 

(Am'd in 1851.) 

g 131, (As am*d in 1851.) In the eaee qf a defendant agadnet whom 
no personal clown is made, the plaintiff may deUver to eueh defendant, 
with the evmmoM^ a notice aubecribed by the piUUnUff, or Me attorney, 
setting forth the general deject of the action, a britf description ef the 
property affected by it, ^ it affects specific real or personat property, and 
that no personal daim is made against sttch drfendant, in which eais no 
eopy of the complaint need be served on such drfendant, unless within the 
iknefor ansieering, Ke shaU, in writing, d&mand the same. If a defend- 
ant, on whom such notice is served, unreasonably defend the action, 
he shall pay costs to the plaintiff. 
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§ 182. (Being § 111 of 194a) In an action affecting tbe title to 
real property, the plaintiff, at any time after the commencement 
thereof, may file with the clerk of each comity in which the prop- 
erty is situated, a notice of the pendency of the action, containing 
the names of the parties, tiie object of the action, and a descriptioii 
of the property in that comity imected thereby; and if the action 
be for the f oredosm^ of a mortgage, the date of the mortgage, the 
parties thereto, and the time and place of recording the same. In 
such case only shall the pendency of the action be constructive 
notice to a purchaser or incumbrancer of the property afifoctod 
thereby. 

(Am*d in 1849, 1861, 1867, 1868, 1802 and 1866.) 

g 182. (As am*d in 1849.) In an action affectmg the title to real 
property, the plaintiff, at the ime ofeamrnendng the acHon^ or at imy 
tme c^fterwarde^ may file with the derk of each county in which 
the property is situated a notice of the pendency of the action, 
containing the names of the parties, the object ot the action, and a 
description of the property in that county affected thereby; and, if 
the action be for the foreclosure of a mortgage, mieh notice must be 
filed twenty daye before judgment and must contain the date of the 
mortgage, the parties thereto, and the time and place of recording 
the same. Ihwn the time of filing only shall the pendency of the 
action be constructiye notice to a purchaser or incumbrancer of the 
property affected thereby. 

g 182. (As am'd in 1861.) In an action affecting the title to real 
property, the plaintiff, at the time qf filing the complaint, or at any 
time afterwards, etc (as in 1849) 

g 182. (As am*d hi 1867.) In an action affecting the titie to real 
property, the plaintiff, at the time of filing the complaint, or at any 
time afterwards, or whenever a foarrant of attachment^ under ekapt&r 
4 of title 7 part second qf thi$ code shaU be iaeuedf or at any time <tfter» 
nardSy the plaintiff, fftheeame be Mended to affect real eetate,ma,j tie 
with the derk of each county, etc (as In 1849). 

g 132. (As am'd hi 1868.) Same as g 182, as amended hi 1867, ex- 
oept that the following words were added: *'And every peraon 
whose oouTeyance or incumbrance is subeequentiy executed or 
sabsequentiy recorded shall be deemed a subsequent purchaser or 
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inoumbrancer, and shall be bound by all proceedings taken after 
ffling of sach notice to the same extent as if he were made a party 
to the action." 

§ 189. (As am'd in 1802.) Same as § 132 as am'd in 1868, except 
tiiat the following words were adcftd thereto : 

'* For the purposes of this section an action shall be deemed to be 
pending from the time of the filing of such notice ; provided, how- 
eyer, Uiat such notice shall be of no avail, unless it shall be followed 
bj the first publication of the summons on an order therefor, or by 
the personal service thereof on a defendant within sixty days after 
such filing. 

And the court in which the said acfion is pending may, in its dis 
cretion, at any time after the action shall have become abated, as is 
provided in section number 121, on good cause shown, and on appli* 
cation of any party aggrieved, after the action shall have become 
abated as is provided iu section 121, direct the notice authorized by 
tiiis section to be removed from record by the clerk of any county 
in whose office the same may have been filed." 

§ 133* (As am^d in 1806.) In an action afibcting the tit^e to real 
property, the plaintiff, at the time of filing the complaint, or at any 
time afterwards, or whenever a warrant of attachment, under chAp- 
ter 4 of titie 7, part 2 of this code, shall be issued, or at any time 
afterwards, the plaintiff, or a defendanty wJien he wtg up an afflrmO' 
five coMse of cusHon in Ms answer amd demands substantive rditf^ 
at the time of filing his answer^ or at any time ofUrMDo/rds^ if the 
same be intended to affect real estate, may file with the clerk of 
each county in which the property is situated a notice of the pend- 
ency of the action, containing the names of the parties, the object 
of the action, and ihe description of the pn^rty In that county 
affected thereby ; and if the action be for the foreclosure of a mort* 
gage, such notice must be filed twenty days before Judgment, and 
must contain the date of the mortgage, the parties thereto, and the 
time and place of recording the same. From the time of filing only 
shall the pendency of the action be constructive notice to a pur- 
chaser or incumbrancer of the property affected therein ; and every 
person wbose conveyance or incumbrance is subsequently executed 
or subsequently recorded shall be deemed a subsequent purchaser 
or incumbrancer, and shall be bound by all proceedings taken after 
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ihe ^lingof sueli notice to the suae. extent astf heweiie vf9/^% 
party to the action, i'or t&e piuposee <^ tiius eectioii^aii action 
shall be deemed to be pendii^ from the time of filing sndi^iotice; 
provided, however, that such notice shall be^of noavail tmle^s it shall 
be followed by the first publication of the summons on an order 
therefor, or by the personal service thereof on a defendant within 
sixty days after such filing. And the court in which the said action 
was eommeneed may, in its discretion, at any time after the action 
shall he settled, discontinued or abated, as is provided in section 
number 121, on application of any person aggrieved, and on good 
cause shown, and on such notice as shall he directed or a/ppraoed 
hy the court, order the notice authorized by this section to be om- 
celed of record by the clerk of any county in whose ofllce the same 
may have been fled, or recorded; and iueh caneeBaHon shaU he made 
ly an indorsement to thai effect on the margirtqf the record, which shaU 
rtfer to the order, and for which the derk shaU he entiUed to a fee tf 
tweninfiflm cents. 

% 133, (Being § 112 of 1848.) The summons may be served by 
the sheriff of the county where the defendant may be found, or by 
any other person not a party to the action. The service shall be 
made, and the summons returned, with proof of the service, to the 
person whose name is subscribed thereto, with all reasonable dili- 
gence. The person subscribing the summons may, at his option, 
by an indorsement on the summons, fix the time for the service 
thereof, and the service shall then be made accordingly. 

§ 134. (Being § 113 of 1848.) The summons shall be served b^ 
delivering a copy thereof as follows : 

1. If the suit be against a corporation, to the president or other 
head of the corporation, secretary, cashier, or managing agent 
thereof. 

2. If against a minor under the age of fourteen years, to sucti 
minor personally, and also to his father, mother or guardian, or if 
there be none within the State, then to any person having the jcbxq 
and control of such minor or .with whom he shall reside^ or in 
whose service he shall be employed. 

8. If against a person judicially declared to be of unsound mind, 
or incapable of conducting his own affairs in consequence of habitual 
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dnmkeimess, and for whom a oommittee has been appointed, to ibe 
tMimmittee, and to the defendant personally. 

4 In all other cases to the defendant personally. 

(Am'd in 1961 and 1869.) 

§ 134 (As am'd m 1851.) Same as § 134, as passed in 1848, except 
that sub. 1 was amended so as to read as follows : 

'* 1. If the suit be against a corporation, to the president or other 
head of the corporation, secretary, cashier, treamrerj a direetorf or 
managing agent thereof; but stteh semee com he made %n respect to a 
foreign corporation only, when it has property within this State, or the 
eauee of action arose therein," 

§ 184. (As am'd in 1859.) The summons sliall be served by 
deliyering a copy thereof as follows : 

1. If the suit be against a corporation, to the president or other 
head of the corx)oration, secretary, cashier, treasurer, a director or 
managing agent thereof; but such service can be made in respect 
to a foreign corporation only, when it ha^ property within this State, 
or the cause of action arose therein, or where audi aertiee thaU be 
made wi^m this State personalis upon the president, treaswrer^orseere- 
lory thereof. 

2. If against a minor midor the age of fourteen years, to such 
minor personally, and also to his father, mother or guardian, or if 
there be none within the State, thai to any person having the care 
and control of such minor, or with whom he shall reside, or in 
whose service he shall be employed. 

8. If against a person Judicially declared to be of unsound mind, 
or incapable of conducting his ovm affairs in consequence of habit- 
ual drunkenness, and for whom a committee has been appointed, to 
auch committee and to the defendant personally. 

4 In all other cases to the defendant i)ersonally. 

§ 135. (Being § 114 of 1848.) When the person on whom the ser- 
Tice is to be made cannot, after due diligence, be found within the 
State, and that fact shall appear by affidavit, to the satisfaction of 
the 'court or a Judge thereof, and it shall in like manner appear that 
a cause of action exists against the defendant, in respect to whom 
the service is to be made, and that such defendant is a resident of 
this State, or has property therein, such court or Judge may grant 
an order, that the service be made by the publication of the sum* 
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momi in two ne^wspapers, wbich the judge may designate, as most 
likely to give notice to the person to be served, and Ibr sncih length 
of time, not less than thirty days, as the judge shall deem reason- 
able. In case of publication, the judge shall also direct a copy of 
the summons to be forthwith deposited in the post-office, directed 
to the person to be served, at his place of residence, unless it appear . 
to the Judge that such residence is neither known to the party 
making the application, nor can, with reasonable diligence, be ascer- 
tained by him. Personal service of the summons out of the State 
shall be equivalent to publication, and deposit in the post-office. If 
the summons shall not be personally served on any defendant, nor 
received by such defendant through the x)ost-office, in the cases pro- 
vided for in this section, he or his representatives shall, on applica- 
tion and sufficient cause shown at any time before judgment, be 
allowed to defend the action ; and he or his representatives may, in 
like maimer, be allowed to defend after judgment, at any time 
within one year after notice thereof, and within seven years after its 
rendition, on such terms as shall be just; and, if the defense be 
successful, and the judgment, or any part thereof, shall have been 
collected or otherwise enforced, such restitution may thereupon be 
compelled as the court shall direct 
(AmM hi 1849, 1851, 1858 and 1860.) 

§ 185. (As am'd in 1849.) Where the person on whom the service 
is to be made cannot, after due diligence, be found within the State, 
and that &ct shall appear by affidavit to the satisfaction of a court, 
or a judge thereof, or a county judge, and it shall in like manner 
appear that a cause of action exists against the defendant, in re- 
spect to whom tiie service is to be made, or that he is a necesmry 
vr proper pwrty to cm action relating to real property in this State, such 
court or judge may grant an order that the service be made by the 
publication of a summons in either of thefcillovmg cases : 

1. Where the dtfendant is a foreign corporation. 

2. Where the dtfendcmt, being a resident of (his State, has departed 
therefrom, with intent to drfraud his creditors, or a/poid the service of a 
SfwmmoThS, or keeps himself eoneeated therein MoiJth the Woe intent,*' and the 
aetion arises out ofeonitrael, or the ruynfeammu or vUtfeoBarwe wm- 
plainfidof is a hreaeh of contract, 

8. Where he is a no7^rresident,hut has property therein, amd the oicU^ 
U on contract, and the court has jurisdieiion of the sn^feet of the action. 
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4 WhereM tvil^qfihe ofitkmiBreca^ property in tMi 

Steii^y<jmd^i6^drfen4€mlhia/9cr dawM alien or interest^ adfwUore^v^ 
Ungent, therein^ &r the reiiirf demanded e^nMe vM^ nr pouri^ kk 

5. Where the aeUen is founded an a mortgage upon properly ia 
tMe 8taU^ and ffie dtfelaidant ieperaonaOif 6hafrgeMe ifli^ Uis debt for 
which &ie mortffoffe is a seGuriiif, 

6. Where the action is for divorce in ^ectses prescribed hif km. 
The order shall direct the publication to be made in two newBpa^ 

perSy to be designated, as mo^ likely to give notice to the person to 
be served, and for such length of time as shaU be deemed reasonabU; 
not less than once a teeek fir six iceeks. In case of publication, the 
court or judge "^hall also direct a copy of the summons and com^ 
plamt to be forthwith deposited in the x)ost-offlce, directed to the 
person to be senned, at his place of residence, unless it appear that 
such residence is neither known to the party makiag the i^plica«-, 
tibn, nor can with reasonable diligence be ascertained by hink 
When pubUeaHon is orderedy personal sorviee of a copy of the Buin» 
mons and complaint out of the State shall be equivalent to pubHcft* 
tion and deposit in the post-ofELce. If the summons shall not ba 
personally served on a defendant, nor received by such defendant 
through the post-office, in the cases provided for in this aeetion, he 
or his representatives shall, on application, and sufficient cause 
shown, at any time before judgment, be allowed to defend the 
action ; and, eoscept in actions for dieorce, the defendant or his repre^ 
sentatives may, in like maimer, be allowed to defend after judgment! 
or at any time within one year after notice thereof, and within 
seven years after its rendition, on such terms as shall be just, except 
in actions for divorce, and if the defense be successful, and the 
judgment, or any part thereof, shall have been collected, or other- 
wise enforced, such restitution may thereupon be compelled as the 
court shall direct. And in aU cases where putHicaMon is made, the 
complaint shaU befrst jUedy and the siwmmoTis, as published, tihatt state 
the time andpiace ofsuchJUing, 

% 135. (As am*d in 1851.) Where the person on whom the service 
of the summons is to be made cannot, after due diligence, be found 
within the State, and that fact appears by affidavit to the satis&ction 
of ^ court, or a judge thereof; or qf the county judge of the county 
where the trial is to be had, and it in like manner appears that a cauB9 



i»fiuitioii exists againstiiie defendaeiii la respect Wivlioin the serriee 
is to be made, at that he k al pvoper-party to an action lelatiBg to 
real piopeitjr in tiiis State, sack court or Jn^e may grant an order 
that the serrice be made bj the pabli<»tion of a snminon»in either 
of ^e following eases? . », . 

1. Where the defendant Is a foreign corporation, hoi property 
within the State, or the emue of action aroee therein, 

2. Where the defendant, being a resident of this State, has de- 
parted therefrom, with intent to de&and his creditors, ^r to-aToid 
the service of a summons, or keeps himself concealed therdn wi€h 
the like intent ' 

8. Where he is not a resident of this BUxbe, bat has proper^ 
therein, and the action airime on contract, and the coort has Jnris- 
diction of the snbject of the action. 

4 Where the sabfeet of the action is real or personal property !n 
tills State, a^d the defendant has or tdaims a lien or interest, actual 
or contingent, therein, or the relief demanded consists wholly or 
partiy in exduding the defendant from any interest or 2fm therein. 

5. Where the action is for divorce, in the cases prescribed by 
law. 

The order must direct the publication to be made in two news- 
papers, to be designated, as most likely to give notice to the person 
to be served, and for such length of time as maybe deemed reason- 
able, not less than once a week for six weeks. In case of publica- 
tion, the court or Judge must also direct a copy of the summons 
and complaint to be forthwith deposited in the i)Ost-offlce, directed 
to the person to t>e served, at his place of residence, unless it apx)ear 
that such residence is neither known to the party making the appli- 
cation, nor can, with reasonable diligence, be ascertained by him. 
When publication is ordered, personal service of a copy of the sum- 
mons and complaint out of the State is equivalent to publication 
and deposit in the post-office. 

The dtfenSarU agaiwA whom putiHeaHon is ordered, or his repre- 
sentatives, on application and sufficient cause shown, at any time 
before judgment, must be allowed to defend the action; and, ex- 
cept in an action for divorce, the defendant, agamst whom puhUeor 
Hon is ordered, or his representatives, may, in like manner, tipon 
good cauee shown, be allowed to defend after judgment, or at any 
time within one year after notice thereof, and within seven years 
after its roadition, on snch terms as may be just ; and if the defense 
9 
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be sucoeflsful, and the Judgment, or any part thereof, have been col- 
lected or otherwise enforced, such restitutii«n may thereupon be 
compelled as the court directs; but the UUe to property 9M vmi^r 
mch jydgmewt to a pwrchoMr in good faith thaU not be therAy 
affected. And in all cases where publication is made, the com- 
plaint must be first filed, and the summons, as published, must state 
the time and place of such filing. 

g 185. (As am'd m 1858.) Same as § 185, as amended in 1851, 
except- that sub. 8 was amended so as to read as follows : 

8. Where he is not a resident of this State, but has property 
therein, and the court has jurisdiction oi the subject of the action. 

§ 13ft, (As am'd in 1860.) Where the person on whom the ser- 
Tice of the summons is to be made cannot, after due diligence, be 
found within the State, and tluit fact appears by affldayit to the 
satisfaction of the court or a judge thereof, or of the county judge of 
the county where the trial is to be had, and it in like manner 
appears that a cause of action exists against the defendant, in 
respect to whom the service is to be made, or that he is a proper 
party to an action relating to real property in this State, such court 
or judge may grant an order that the service be made by the publi- 
cation of a summons in either of the following cases : 

1. Where the defendant is a foreign corporation, has property 
within the State, or the cause of action arose therein. 

2. Where the defendant, being a resident of this State, has departed 
therefix)m, with intent to defraud his creditors, or to avoid the ser- 
vice of a summons, or keeps himself concealed therein with the 
like intent 

8. Where he is not a resident of this State, but has property 
therein, and the court has Jurisdiction of the subject of the action. 

4 Where the subject of the action is real or personal property in 
this State, and the defendant has or claims a lien or interest, actual 
or contingent, therein, or the relief demanded consists wholly or 
partly in excluding the defendant from any interest or lien 
therein. 

5. Where the action is for divorce, in the cases prescribed by law. 

The order must direct the publication to be made in two newspa- 
pers, to be designated, as most likely to give notice to the person to 
be served, and for such length of tame as may be deemed reiaonable , 



§ 136.] CODE OF PBOCBDITRE. 99 

not less than once a week for six weeks. In case of publication, 
the court or judge must also direct a copy of the sonunons and 
complaint to be forthwith deposited in the postoffice, directed to 
ilie person to be served, at his place of residence, unless it appear 
that such residence is neither known to the party making the appli- 
cation, nor can with reasonable diligence be ascertained bj him. 
When publication is ordered, personal service of a copy of the sum- 
mons and complaint out of the State is equivalent to publication 
and deposit in the post-office. 

The defendant against whom publication is ordered, or his repre- 
sentatives, on application and sufficient cause shown, at any time 
before judgment, must be allowed to defend the action ; and, ezc^t 
in an action for divorce, the defendant against whom publication is 
ordered, or his representatives, may, in like manner, upon good 
cause shown, be allowed to defend after judgment, or at any time 
within one year after notice thereof, and within seven years after 
its rendition, on such terms as may be just ; and if the defense be suc- 
cessful, and the judgment, or any part thereof, have been collected, 
or otherwise enforced, such restitution may thereupon be compelled 
as the court directs ; but the title to property sold under such judg- 
ment, to a purchaser in good faith, shall not be thereby afiected. 
And in all cases where publication is made, the complaint must be 
first filed and the summons, as published, must state the time and place 
of such filing. 

In acfdans for the faredomre itf mortgageB en real esiaU, akeady m- 
iUiuted or hereafter to be in«iUu(edy ifwny pa/rty^ arpartieefJumng am^ 
intereet in or lien upon wch mortgaged premieeej are unknown to the 
plaintiff, and ths resiehnee of»uehparty or parties amnoty with reason- 
able diligence, be ascertained by him, and suchfa^ shaU be made to appear 
by affidavit to the court, or to a justice thereof, or to the county judge of the 
county where the trial is to be had, such court, justice or countyjudge may 
grant an order that ^ summons be served on such unknown party or 
parties bypuHishing the same for six weeks, once in each week successively, 
in the State paper arid in a newspaper printed in the county where the 
premises a/re situated, wTUeh publication shdU be equivalent to a personal 
service on such unknoum party or parties. 

§ 136. (Being § 115 of 1848.) Where the action is against several 
defendants, any one of whom is actually served with the summons, 
the plaintiff; instead of service of the summons, actually, or by 
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publication, on the oihezs, as provided hy sections 118 and 114 mqr 
proceed as follows : 

1. If tiie action be against seyeral persons Jointiy indebted npon a 
contract, he may proceed against the defendant served, in the same 
manner as at present, and with the like effect, unless the court shidl 
otherwise direct 

2. In an action agamst defendants severally liable, he may amend 
his complaint, of course, by striidng out the name of the other de- 
fendants, and may proceed agamst the defendants served. 

(Am*d m 1849, 1851 and 1866.) 

§ 136. (As am'd in 1840.) Where the action is against two or more 
defendants, and the summons is served on one or more, but not on 
all of them, the plaintiff may proceed as follows: 

1. If the action be against several persons jointiy indebted upon 
a contract, he may proceed against the defendant Served in the 
same manner as at present, and with the like effect, unless the court 
shall otherwise direct ; or 

d. In an action against defendants severally liable, he may pro- 
eeed against the defendant or defendant* served in the same manner 
as if mdk defendant or dtfendants were ihe only parties proeeeded 
against, 

8. If aUthe defendants ham been served, judgment may^he taken 
aga»nst any or either of them severaQy, when the ptairOiff would he 
entitled to judgment against such defendant or defendants if the action 
had been against them or any of them atone. When an order s?idU be 
made extending the time to answer beyond the time for which the dp- 
pHcationfor the relief demanded in the complaint shaU ham been 
noticed, if the defendant fail to answer, the application for judgmmt 
may be made without further notice, 

% 136. (As am'd in 1851.) Where the action is against two or more 
defendants, and the summons is served on one or more, but not on 
all of them, the plaintiff may proceed as follows : 

1. If the action be agamst defendants jomtly indebted upon con- 
tract, he may proceed against the defendant served, unless the court 
otherwise direct ; and if he recover judgment, it may be entered 
against dU the defendants thus jointly indebted, so far only as that it 
may be enforced against the joint property of aU and the separate 
property of the dtfendants served, and if they are suiject to arrest^ 
against the persons of the drfendants served; or 
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2, If the aeUon be against drfendanU eeveraUy liMe, he may pnh 
ceed agaifitt the dtfendante eerved in the tame manner as if theif toere 
the only drfendamU. 

8. If ftll the defendants have been senredy Judgment may be taken 
against any or either of them severally, when the plaintiff would be 
entitled to Judgment against such defendant or defendants if the 
action had been against them or any cf them alcxie. 

§ 136. (As fun*jd in 1866.) Where the action is against two or 
more def enda&tiv *i^4 the summons is served on one or more of 
them, but not on all of them, the plaintiff may proceed as follows : 

\. 11 the action be ii|;aicst defmdants Jointly indebted upon con- 
tract, he may proceed agai;ii|%1&e defendant served, unlees the court 
otherwise direct ; and, if he rjbCover Judgment, it may be entered 
against all the defendants thus ^Joi^tSy^ indebted, so &r only as IJiat 
it may be enforced against the Jotn^'property of all and the sepa- 
rate property of the defendants serted, ^d ^ they are subject to 
arrest, against the persons of the defendahts J9^ed ; or 

2. If the action be against defendants ievMlly liable, he may 
proceed against the defendants served in the'elitoiQ manner as if 
they were the only defendants. * " • • /- 

8. If all the defendants have been served, judgment indy'lie taken 
against any or either of them severally, when the plaintiff woidd be 
entitied to judgment against such defendant or defendants if the 
action had been against them or any of them alone. 

^ Iff the name of one cr more partners shaU,for any cause, have 
been omitted in any action in tthieh judgment ihaU hanepassed against 
the defendants named in the summons, and such omission shaU not 
have been pleaded in such action, the plaintiff, in case the judgment 
therein shaU remain unsatisfied, may, by action, recover ofsuchpart- 
ner separately, upon proving Ms joint liability, notwithstanding he may 
not have been named in the origiruU action; but the plaintiff shaU have 
satisfaction of only one judgment rendered for tike same cause of action, 

§ 187. (Being § 116 of 1848.) In the cases mentioned in the 114th 
section, the service of the summons shall be deemed complete, at the 
expiration of the timjR prescribed by the order for publication. 

(Am'd in 1849.) 

% 137. (As am'd in 1849.) In the cases mentioned hi seetitm 185, 
the service of the summons shall be deemed complete, at the expira- 
tion of the time prescribed by the order for publication. 
9* 



a 



102 COBS 01* PBOCEDUBS. [§§ 138-189, 

g IBS, (Being § 117 of 1848.) Proof cf the sendee of the summons, 
and of the complaint or notiice, if any, accompanying the same, 
shall be as follows : 

1. If served by the sh^iff, his certificate thereof; or, 

2. If by any other person, his affidavit thereof ; or, 

8. In case of publication, the affidavit of the printer, or his fore- 
man, or principal dcrk, showing the same ; and an affidavit of a 
deposit of a copy of the summons in the post-office, if the same 
shall have been deposited; or, v" " ; i 

4 The written admission of the defendant*;^ - . *^ 

In case of actual service the oertfficate T»j KffidlLvit shall state the 
time and place of the service. -**•.* v • " 

(Am'd in 1851.) 






• • • • 



§ 138. (As am*d in 1851.)^^$ro<^.of the service of the summonSy 
and of the complaint o^.notiQ^,"if any, accompanying the same, 
mu^ be as follows : , '.^ '•, 

1. If served by .t^a^i^: his certificate thereof; or, 

2. If by an^ othffr .person, his affidavit thereof ; or, 

8. In cas^ of ''p«l;>iication, the affidavit of the printer, or his fore- 
man, or 4>cU^i]pal clerk, showing the same ; and an affidavit of a 
deposit>Q? a>copy of the summons in the post-office, cts required by 
laWy if the same shall have been deposited ; or, 

4. The written admission of the defendant 

In case of service othertoise tJum by pubUcatian, the certificate, 
affidavit, or admiasiany muat state the time and place of the service. 

§ 189. (Added in 1849.) From the time of the service of the sum- 
mons in a dvil action, or the allowance of a provisional remedy, 
the court shall be deemed to have acquired jurisdiction, and to have 
control of all the subsequent proceedings. 

(Am'd in 1851.) 

§ 139. (As am'd in 1851.) From the time of the service of the 
summons in a civil action, or the allowance of a provisional remedy, 
the court i» deemed to have acquired Jurisdiction, and to have con- 
trol of all the subsequent proceedings, A TcHwniary appearamM cfa 
dtfendomt ia equivalent to personal sertdee of the mmawM upon Mm, 



I 
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TrrLB VL 

Of the Pleadings in Ciml Actiane, 

Chaftkb I. The complaint 

n. The demurrer, 
in. The answer, 
rv. The reply. 

y. Qenenu mlea of pleading. 
YL Mistakes in pleading, and amendments. - 



CHAPTER!. 
The Complaint, 

SsonoK 140. Forms of pleading inconsistent with this act abolished. 
141. First pleading to De complaint 
14a. Complaint, wnat to cpntun. 

§ 140. (Being § 118 of 1848.) All the forms of pleading heretofore 
existing are abolished ; and hereafter the forms of pleading in civil 
actions, and the rules by which the sufficiency of the pleadings is 
to be determined, shall be those which are prescribed bj this act 

(Am*d m 1840 and 1852.) 

§ 140. (As am*d in 1849.) All the forms of pleading heretofore 
existing, inooTuisterii with the promsians of this act, are abolished ; 
and hereafter the forms of pleading in civil actions, in courts of 
record, and the rules by which the sufficiency of the pleadings is to 
be determined, are modified as prescribed by this act 

• 

§ 140. (As am'd in 1852.) All the forms of pleading heretcfbre 
existing are abolished ; and hereafter, the forms of pleading in civil 
actions, in courts of record, and the rules by which the sufficiency 
of the pleadings is to be determined, are ffiose prescribed by this act 

§ 141. (Behig § 119 of 1848.) The first pleadhig on the part of 
the plaintiff is the complaint 

g 142. (Being g 120 of 1848.) The complaint shall contain: 
1. The title of the cause, specifying the name of the court in 
which the action is brought, the name of the county in which 
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the plaintiff dedres the trial to be had, and the names of the partiea 
to the action, plamtiff and defendant 

2. A statement of the facts constitating the cause of action, in 
ordinary and concise language, withoat lepedHxm, and in snch 
manner as to enable a person of common midentanding to Imow 
what is intended. 

8. A demand of the relief to which the plaintiff sapposes himself 
entitled. If the recovery of money be demanded, the amomit 
thereof shall be stated. 

(Am'd in 1851.) 

§ 149. (As am'd in 1851.) The complaint shall contain: 

1. The title of the cause, specifying the name of the court in 
which the action is brought, the name of the county in which the 
plaintiff desires the trial to be had, and the names of the parties to 
the action, plaintiff and defendant 

2. 4 plain and concise itaiement if ih» fad» coMtibuMnga ctnue cf 
action tnthout tmnecessary repeHUan. 

8. A demand of the relief to which the plaintiff supposes himself 
entitled. If the recovery of money be demanded, the amount 
thereof shall be stated. 



CHAPTER XL 

The Demurrer, 

Btonas 148. Def encUuit to demnr or antwer. 

144. When the defendant may demnr. 

146. Demnirer mnet ipedfy mnnds of oMectton to eomplaint 
146^ How to proceed u complaint be amended. 

147. Objection not appearing on complaint may be taken by answer. 

145. Objection, when deemM waiTod. 

§ 143. (Bemg § 121 of 184a) The only pleadhig on the part of 
the defendant is, either a demurrer or an answer. It must be served 
within twenty days after service of the copy of the complaint 

§ 144. (Being § 122 of 1848.) The defendant may demur to the 
complaint, when it sliall appear upon the face thereof, either : 

1. That the court has no Jurisdiction of the person of the defend- 
ant, or the subject of the action ; or, 

2. That the plaintiff has not legal capacity to sue; or, 
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: & That tJnere is anothflr actioii pou^g between tiie same partieB, 
€or the same cause; or, 

- 4. Tliat tkete is a defect of parties, plaintiff or defendant; oi, 
A TliAt several catssea of acdon hfi;<re been improperly united ; oir, 
e. That the complaint does not state facts sufficient to constitate 
a cause of action. 

§ 145. (Being § 123 of 1848.) The demurrer shall distinctly specify 
the grounds of objection to the oomplahit Unless it do so, it may 
bedisregarded* 

(Am'dml849.) 

§145« (As amM in 1849.) The demurrer shall distinctly specify 
the grounds of objection to the complaint Unless it do so, it may 
be disregarded. B ma/y he taken to the vihote com^piUUiUy cr to amy ef 
the alleged causes ef actian stated therein, 

§ 146. (Behig § 125 of 1848.) If the complaint be amended, a 
copy thereof must be served ontHe4efendant, who must answer it 
within twenty days, or the plaintiff, upon filing with the clerk an 
affidavit of the service, and of the defendant's omission, may pro- 
ceed' to obtain judgment, as provided by section 202 ; but, where 
an application to the court for judgment is necessary, eight days* 
notice thereof mtist be given to the defendant 

(Am'd in 1849.) 

§ 146, (As am'd in 1849.) If the complaint be amended, a coi^ 
thereof must be served on the defendant, who must answer it 
within twenty days, or the plalntifl^ upon filing with the clerk, on 
'groof of the service, and of the defendant's omission, may proceed 
to obtain judgment, as provided by section 246 ; but, where an 
application to the court for judgment is necessary, eight days 
notice thereof must be given to the 4^endant 

§ 147. (Being § 126 of 1848.) When any of the matters enumerated 
in section 122 do not appear upon tKe face of the complaint, the ob- 
jection may be taken by answer. 

(Am'd in 1849.) 

^V§:EA7. (As amM in 1849;) Wh^^ any bf l^e matters eniimer* 
ated in sedwn 144 do not appear upon the &ce ot the <lomplalnt| 
the objection may be taken by answer. 1 



|H 
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§ 148. (Being § 127 of 1848.) If no such objection be taken, 
either by demurrer or answer, the defendant shall be deemed t» 
have waived the same, excepting only the objection to the Jurisdic- 
tion of the court over the subject of the action ; and the objection 
that the complaint does not state facts suflcient to constitute a 
cause of action. 

(Am'd in 1848.) 

§ 148. (As am'd in 1840.) If no such objection be taken, either 
by demurrer or answer, the defendant shsJl be deemed to haye 
waived the same, excepting only the objection to the Jurisdiction of 
the court, and the objection that the complaint does not state facts 
sufficient to constitute a cause of action 



CHAPTER m. 

. TheAnstoer, 

SaonoN 149. Answer ; what to contain. 

150. May set f ortli as many grounds of defense as exists. 

161. Demurrer as to some caoses of action, and answer as to ofhen. 

16S. Sham defenses to be stricken out 

§ 149. (Being § 128 of 1848.) The answer of the defendant shall 
contain : 

1. In respect to each allegation of the complaint controverted by 
the defendant, a specific denial thereof, or of any knowledge thereof 
sufficient to form a belief 

2. A statement of any new matter constituting a defense, in ordi- 
nary and concise language, without repetition, and in such a manner 
as to enable a person of common understanding to know what is 
intended. 

(Am*d m 1849, 1851 and 1852.) 

§ 149. (As am'd in 1849.) The answer of the defendant shall 
contain: 

1. In respect to each allegation of the complaint controverted by 
the defendant, a general or specific denial thereof, or a denial thereqf 
aeeording te hie i/itformoHon and foftls^, or of any knowledge thereof 
sufficient to form a belief. 

2. Same as in 1848. 
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g 149. (As am'd in 1651.) The aixifitrer of the defoidant tnua 
ecmtain: 

1. A tpecvfic deniiil of each material Allegation of the complaint 
dohtroyerted by the defendant, according to his knowledge, hif onna- 
tion or belief, or of any knowledge or intformathn thereof suf* 
ficient to form a belief. 

2. A plain and concise statement of any new matter constituting 
a defence or setoffs without unnecessary repetition. 

§ 149, (As am'd ui 1852.) The answer of the defendant must 
contain: 

1*. A general or specific denial of each material allegation of the 
complaint controverted by the defendant, or of any knowledge or 
information thereof sufficient to form a belief 

2. A statement of any new matter constituting a defence or 
eouTiterdaim, in ordinary and concise language, without repetition* 

§ 150. (Being § 129 of 1848.) The defendant may set forth in his 
answer as many grounds of defence as he shall have. They shall 
be separately stated, and may refer to the causes of action which 
they are intended to answer, in any manner by which they may be 
intelligibly distinguished. 

(Am'd in 1849 and 1852.) 

§ 150. (As am'd m 1849.) The defendant may set forth by answer, 
as many dtfences as he shall have. They shall each be separately 
stated, and refer to the causes of action which they are intended 
to answer, in any manner by -which they may be intelligibly 
distinguished. 

§ 150. (As am d in 1852.) T?ie eountercUxm meniioned in the last 
geetum munt he one exutinff in fa/wr of a drfendani and against a 
pUUnUffy between whom a several jtidgment nUghi be had in the ae6iohf 
and arising out of one of the f (Mowing causes of action : 
~ 1. A cause of actum arising out of the contract or transaction set 
forth in the complaint as the foundation of the pfMfnHfT* da/im^-^itt^^^^ 
tonnected with the suiifect of the action, ^ 

2. In an action arising on contraety anp other cause of action arising 
tilso on contract^ and exisMng at the commencement of the aetum^ 
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' The definidattt may eel fbtih by ibiswer as iMBy d^f&Diu» md 
wunterdaims as he maif haTe, ioA«<A^ <%€y dtf meh as Aom Atm 
ft0^vi!lE9f<w'(2;Mi^>^MR^^ leffoi or 0gti«toM^, ^r M%. They mud ack 
he se|)ai*ately staled, and refer to tiie caJoses of iEU^ioii whkb 
they are intended to aiistfer, in 4nich manner that they may be 
intelligibly distingaished. 

% 151, (Added in 1849.) The defbidant may demnr to (me or 
more of several causes of action stated in the complaint, and answer 
the residue. 

§ 152. (Added in 1849.) Sham answers and defences may be 
Stricken out on motion. 
(Am'd hi 1851.) 

§1M. (As ain*d in 1851.) Sham and irrdewKt answeiis and 
defemes may be stricken oat on motioa wnd. iip<m Btieh terms as the 
court may m ^vm dueretian impose. 



CHAPTER IV. . 

The M^. 

Saomnr 68. Reply, when to be pnt in, and what to contain. 

164. Wnen defendant may move for Judgment npon an angler. 

165. DemnRer to reply. 

§ 153. (Being § 181 of 1848.) When the answer shall contain new 
matter, the plaintiff may, within twenty days, reply to it, denying 
particularly each allegation controverted by him, or any knowledge 
thereof sufficient to form a belief; and he may allege, in ordinary 
-and concise language, without repetition, and in such a manner as 
to enable a person of common understanding to know what is 
intended, any new matter, not inconsistent with the complaint, in 
avoidance of the answer. 
• (ibnMib 1849, 1851, 1853, 1855, 1857 and 1880.) 

' §158. (As am'd in 1849.) Wheln the answer shall emtaih new 
matter, the plaintiff may, wflliin twenty days, reply to' it, denying, 
ffenerdUp or particularly each all^tion con t rover te d by him, or ai^ 
knowledge criftfamuxHon thereof sufficient to form a belief; taA 
he may lA^, in ordinary and condse language, without repetition. 
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imd in mith a matmet' as t6 eii&B!e ii person of common trndtdntah^'^ 
iti^ 16 Itobw wliat & intended, any neM?" matter, il6t tikcomnstent wi3i 
the oofaiplaSiit, lii avt^idaace iof the anls^er; dr 4f «n^ dtftn^sd iiji 
ikerem; arhe vui§fdMUir ihaMmsfm''iM^^lMm(^jiiating m kk 
demurrer thAffroundt ihartcf; arid the pUmUff ma$f demur taene or 
more of Beeeral drfenseS iei up in theannDer^and rtptyto^reeidMe. 

g 153. (As am*d in 1851.) When the answer contains new matteri 
eofuUiuiing dtfeme or set-off^ the plaintiff maj, witidin twenty daySi 
xeply to eueh new matter, denying ^pM^ffoa^ each aUegatiim contro* 
verted by him, aeeording to k4i kaoukdfffi, information or M£g^, c^ 
any knowledge or information thereof sofOicient to form a belief | 
and he may allege, in a ptaiin and wnam- manner, wHkout tmnece&: 
eofry repetition, aigr new ntattw, not inconsistent withtho complainti 
eonetituMng a drfense to muh neto matter in ike aneaer; or he maf 
demur to the. same for insofflciency, stating in his demurrer the 
grounds thereof; and the plaintiff may demur to one or more of 
sereral defenses and 9et-off set up in the answer, and reply to the 
residue. 

^ § 153. (As ain^d'in IfKSd.) Wheh the «Aawet Contains new mattei^ 
constituting a eounterdaim, the plaintiff may, within twenty days^ 
reply to such new matter, denying generaU^ or specifically each alle- 
gation controYcrted by him, or any knowledge or information 
thereof sufficient to form a belief; and he may allege, in ordinary 
and eoneiee language, without repetition, any new matter, not incon- 
sistent with the complaint, constituting a defense to such new niat- 
ter in the answer; or he may demur to the same for insufBclency, 
stating in his demurrer the grounds thereof ; and the plaintiff may 
demur to one or more of several eauntercUmM set up in the answer, 
and reply to the residue.. 

§ 153. (As am^d in 1855.) "When the answer contains new mattei^ 
oan8tltu!tlnga'c<ranterdalm, 19te piaizltiff may, ^vithin twdnt^'ddys, 
reply to such' new matter, denying generally or specifically eadi 
afiegation controverted by him, or any knolrledge or infoimatioii 
Ih^feof. sufficient to- form a bSief ; and he may allege, in ordinary 
aaid condse language, any new matter, not inconsistent with th^ 
complaint, constituting a defense to such new matter in the an8W«*'$ 
and ihs ptainJtiff may, in all cases, demur to the answer for InstA* 

10 
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denc^i statiog in his demurrer the grounds thereof ; and the plaintiff 
may demur to one or more of several dtfetuet w oounterdaims Mi 
up in the answer, and reply to the residue of ike counterclaims, 

% 153. (As am'd in 1857.) When the answer contains new matter 
constituting a counterclaim, the plaintiff may, within twenty days, 
reply to such new matter, denying generally or specifically each 
allegation controverted by him, or any knowledge or information 
thereof sufScient to form a belief; and he may allege, in ordinary 
and concise language, toitTumt repet^Hon, any new matter, not incon- 
ristent with the complaint, constituting a defense to such new mat^ 
ler in the answer ; and the plaintiff may, in all cases, demur to an 
answer eonUdvmg new mattery where^ upon itafaeey it does not constitute 
a eounterdaim or defense; and the plaintiff may demur to one or 
more of such defenses or counterclaims, and reply to the residue 
of the counterclaims. 

§ 153, (As am^d in 1860.) When the answer contains new matter 
constituting a counterclaim, the plaintiff may, within twenty days, 
reply to such new matter, denying generally or specifically each 
allegation controverted by him, or any knowledge or information 
thereof suf&cicnt to form a belief; and he may allege, in ordinary 
and concise language, without repetition, any new matter, not incon- 
sistent with the complaint, constituting a defense to such new mat* 
ter in the answer; and the plaintiff may, in all cases, demur to an 
answer containing new matter, where, upon its face, it does not 
constitute a counterclaim or defense ; and the plaintiff may demur 
to one or more of such defenses or counterclaims, and reply to the 
residue of the counterclaims. 

ATvd in other eases^ when an an>swer contains new matter constituting 
a defense by way of awndance^ the court may, in its discretion^ on the 
defendant's motion, require a reply to such new matter; and in that 
ease the reply shaU be sut^ect to ^ same rules as a reply to a counter' 
claim* 

% 154 (Added ui 1849.) If the answer oontahi a statement of new 
matter constituting a defence, and the plaintiff fail to reply or demur 
thereto within the time prescribed by law, the defendant may move, 
on a notice of not less than ten days, for such judgment as he is 
entitled to upon such statement; and, if the case require it, a writ 
of inquiry of damages may be issued. 

(Am*d m 1863.) 
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/ § 1«^4, (As am*d in 1S63.) If the aiiswer contain a stat^n^t ci 
new matter constituting a ccm^Urdaim^ and the plaintiJBT fail to 
reply or demur thereto within the time prescribed by law, the 
defendant may move, on a notice of not less than ten days, for such 
judgment as he is entitled to upon such statem^it, and, if the case 
require it, a writ of inquuy of damages may be issued. 

§ 155, (Added m 1849.) If a reply of the plaintiff to any defense 
set up by the answer of the defendant be insufficient, the defendant 
may demur thereto, and shall state the grounds thereof. 



CHAPTER V. 
General Btilea of Pleading. 

BaoTtoax VS^ No pleading but complalnf, answer, reply and denMuterB. 
157. Veiification of pleadings. 

168. How to state an account in pleading. 

169. Pleadings to be liberally construed. 

160. Irrelevant or redundant matt^ to be stricken out. 

161. Judgments, how to be pleaded. 

162. Conditions precedent, bow to be pleaded. 

163. Private statutes, bow to be pleaded. 

164. Libel and slander, how stated in complaint* 
166. Answer in such cases. 

166. In actions to recover property distrained for damage, answer need 

not set forth title. 

167. What causes of action may be joined in the same*ac1ion. 

168. Allegation not denied, when to be deemed true. 

(§ 133 of 1848.— Omitted in 1851. Ko other pleading shall be al- 
lowed than the complaint, demurrer, answer and reply.) 

§ 156. (Bemg § 133 of 1848.).Eveiy pleadmg must be subscribed 
by the party, or his attorney; and the complaint, answer and 
reply must be verified by the party, his agent or attorney, to the 
effect that he believes it to be true. But the veriff cation may be 
omitted, when the party would be privileged from testifying as a 
witness, to the same matter, and no pleading, verified as herein 
required, shall be used in a criminal prosecution against the party, 
as proof of a fact admitted or alleged in such pleading. 

(AmM m 1849 and 1851.) 

§ 156. (As am'd in 1849, bemg § 157 of that year.) Every plead- 
ing ^ a amrt €f record must be subscribed by the jMrty or hfy 
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^ att tatwcf ^ 'wrifaaltUm ^ <k pUading, ihe 4i^gSdaoit qf tbe pariff 
diaUMaU ^iat^h»mme4f imiicfliM. awn ktundtdge, napt mto ih^ 
fiutftow ioMk «v« tk^reifk^siatddjon hU.%i!^hrmati(m.afad bdirf, mtd at to 

wtifiedy it sh4jM be^hy tbeaj/iaa^it af tAd patiPi iinleu he be absent. flYfm 
the county where the attorn^ resides, or from some eamse unable to wrify 
ity or ^ facts aremiMn the hnowkdge qf his attorney, or other person 
ikfr^fyiriff the same. When the pteading is terified by the attorney, or 
any other person except ^pa/rty, he shaR set ftnih in the affidamt his 
knowledge, or the grownds of his bditf, on the suf^ect, and the realms 
why it is not made by the party. 

When a corporation is a ptn^, the wrifleaiion'may be made by 
any officer thereof; amd wh&n ths State, or any officer thereof in Us 
behalf, is a party, the verijkaiion may be made by any person 
Bcgfurinted with the fdc^ waooept that in actions^ prosecuted by th$ 
,(atomey-generat in behalf of the State, for the recovery of real prop- 
erty, the pieadings need-not be veriified, 

% 156, (As am'd in 1851.) Every j^leading in a court of record 
must be 8ubscribed>l>y tbe pdrty or his attorney; a/nd, when amy 
^pteadmg is wrified, ewry s/uhssfuent. pteading, except a denvwrrer^ 
must be verified aiso, 

, § Wr. .(Added in 1851.) TJie y^ri^cation must be to, the effect 
that the same is true to the knowledge of the person making it, 
except as to those matters stated on information and belief, and 
as to those mattfrs he belieres it to be true, and must be by 
the affidavit of the party; or, if there be several parties 
united in interest, and pleading together, by one at least of 
such parties acquunted with the facts, if such party be within 
the county where the attorney resides, and. capable of making 
the affidavit The affidavit may ^Iso be made by the agent or 
attorney, if the action or defense be founded upon a written instru- 
ment for the payment of money only, and sudi instrument be in the 
possession of the agent or attorney, or if all the material allegationB 
of the pleading be within the personal knowledge of the agent or 
attorney. When the pleading ]A verified by any other person than 
the parly, he AJblH set f orUi in the affidavit his knowledge, ot th<f 
gsoxaidfi of his belief, on the nxbject, and the reasons why s noit it 
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tboAb by the party. "WlijeEi s dorpora1iQai» a pavtyy tlw teifficaMoo • 
maybe made by any officer thereof; and when Hie State, or any 
officer thereof hi its behalf, is a party, the yerification may be made 
bgr any person aoqiiamted with the facts. ' This telfificitidn .may be 
ottitted when an admissian of the tmisk of the allBgatton might ianb- 
Jeet the parly to proeeoatumior fdony. And no pleading can be 
used in a criminal prosecution against the party as proof of a fact 
admitted or alleged in such pleading. 

c (§ 134 of 1848.-- Omitted in 1849. Neither presumptions of law 
nor matters of which judicial notice is taken, need be stated in a 
pleading.) 

% 158. (Bemg^ § 135 of 1848.) It shall not be necessary for a 
partjr to set forth in a pleading the items of an account therehi 
alleg^) where they exceed twenty in number ; but he shall deliver 
to the adyerse party, within ten days after a demand Uiereof, in 
writing; a copy of the account, verified by his own oath, or that of 
his agent or attorney, to the effect that he believes it to be true,,, 
or be precluded from giving evidence thereof. 

(Am'd hi 1849 and 1851.) 

g 158. (As am'd in 1849.) It shaU be necessary for a party to 
set forth in a pleading the items of an account therein alleged, 
but he shall deliver to the adverse party, within ten days after a 
demand thereof, in writing, a copy of the account, verified by 
his own oath, or that of his agent or attorney, to the effect that, 
he believes it to be true, or be precluded from giving evidence 
thereof. The amrt, or a judffe (heretf^ &r a wdwty fyid^^ may ^rder 
a farGi&r cr wore paMsukt/r MU, ' 

§ lft§« (As am*d in 1851.) It shall not be necessary for a par^ 
to set forthsih a pleading, the items of an account therein alleged,^ 
but he shall deliver to the adverse party, within ten days after ai 
demand thereof, in writing, a copy of the account, which, if ti|ie 
pleading is verified, must be verified by his own oath, or that of 
his agent or attorney, if within the personal knowledge of sudi 
agent or attorney, to the effiect that he believes it to be true, or 
be precluded ttom giving evidcnice thereof. The court, or a judge* 
thereof, or a county judge, may order a fturther aeoormt^ when th& 

10* 
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one delwered i» drfeethe^ and the court may^ in dU eaaeSf order a MB 
<2f pariieular$ af the eUnm of either party to be fwnmhed. 

% 159. (Being % 186 of 1848.) In the oonstraction of a pleading, . 

for the purpose of determining its effect, its allegation shall be 1 

liberally constnied, with a view to substantial justice between the 
parties. 

§ 160. (Being % 187 of 1848.) If irrelevant or redundant matter 
be inserted in a pleading, it may be stricken out, on motion of 
any person aggrieved thereby. 

(Am'd in 184d.) 

g 100« (As am'd in 1849.) If irrelevant or redundant matter be 
inserted in a pleading, it maybe stricken out oh motion of any 
person aggrieved thereby. And^ when the dUeffotions of a pleading 
are so indefinite or uncertain that the predee nature of the charge or 
drfense is n4>t apparent^ the court may require the pleading to he made 
d^nUe and certain by amendment, 

% 161. (Being § 188 of 1848.) In pleadfaig a judgment, or other 
determination of a court, or officer of special jurisdiction, it shall 
not be necessary to state the &cts conferring jurisdiction, but such 
judgment or determination may be stated to have been duly given 
or made. If such allegation be controverted, the party pleading 
8diall be bound to establish, on the trial, the &cts conferring 
jurisdiction. 

§ 163. (Being § 130 of 1848.) In pleadfaig the performance of con- 
ditions precedent in a contract, it shall not be necessary to state 
the foots showing such i)erformance ; but it may be stated, gen- 
erally, that the party duly performed all the conditions on his part ; 
and, if such allegation be controverted, the party pleading shall be 
bound to establish, on the trial, the facts showing such performance. 

(Am'd fai 1851.) 

§ 163. (As am*d in 1851.) In pleading the performance of con- 
ditions precedent in a contract, it shall not be necessary to state the 
facts showing such performance; but it maybe stated generally 
that the party duly performed all the conditions on his part ; and, if 
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each allegation be oontroyerted, the party pleading shall be bound 
to establish on the trial the facts showing such performance. In 
an cution or defend founded upon an instrument for the payment of 
money oniy^ it ehaU be eujfieimtfor a party to give a copy of the inttru- 
meat, and to etate that there is due to him thereon from the adteree 
party a tpeetfied ium which he daims, 

% 163. (Being % 140 of 1848.) In pleading a private statute, or a~ 
right derived therefix>m, it shall be sufficient to refer to such statute 
by its title and the day of its passage, and the court shall thereupon 
take judicial notice thereo£ 

% ld4. (Being § 141 of 1848.) In an action for libel or slander, it 
shall not be necessary to state in Hie oomplauit any extrinsic fiu^ 
for the purpose of showing the application to the plaintiff of the 
defiuuatory matter out of which the cause of action arose ; but it 
shall be sufficient to state, generally, that the same was published or 
spoken concerning the plaintiff, and if such allegation be contro- 
verted, the plaintiff shall be bound to establish, on trial, that it was 
so published or spoken. 

§ 165. (Behig § 142 of 1848.) In the actions mentioned in the last 
section, the defendant may, in his answer, allege both the truth of 
the matter chaiged as defiunatory, and any mitigating circum- 
stances, legally admissible in evidence, to reduce the amount of 
damages ; and, wheUier he prove the Justification or not, he may 
give in evidence the mitigating ^circumstances. 

(Am'd ui 1849.) 

§ 16ff, (As am'd in 1849.) In the actions mentioned in the last 
section, the defendant may, in his answer, all^e both the truth of 
the matter charged as de&matory, and any mitigating circum- 
stances, to reduce the amount of damages ; and, whether he prove 
the justification or not, he may give in evidence the mitigatiiig 
circumstances. 

% MO, (Added in 1849.) In action to recover the possession of 
property distrahied doing damage, an answer that the defendant, 
or person by whose command he acted, was lawftaUy i>osse8sed of 
the real property upon which the distress was made, and that the 
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ptopertJjT'diaferahied was at the time ddmg damage theretm, shall be 
good, without setting forth the titie to su^ real properly. 

.§ 167: (Being g 14S of 184a> 'Hie plaintiff may imite several Gaoses 
of action in the same complaint, where they^ all arise out of 

1. Contract, express or implied; or 

2. Injuries by force to person or property ; or 

8. Lajnries without foice, to person or property; or 

4 Injuries to character; or 

-5. Claims to reooyer real property, with or without damages for 
the withholding thereof; or 

6. Claims to recover personal property, with or without damages 
for the withhoMing thereof ; of . 

. 7, Claims against a tmslee, by virtue of a contract, or by operation 
of law. 

But the causes of action, so united, must all belong to one only of 
these daases, and must equally affect all the parties to the action, 
and not require different places of triaL 

(Am*d m 1849, 1852 and 1863.) 

§ 167. (As am'd in 1849.) The plaintiff may imite several causes 
of action in the same complaint, where they all arise out of 
1. Contract, express or implied ; or 
' 2. Injuries wifft or iB&hotit force to the person; or 
8. Ii^uriesioAA <>r 'without force to j»vp0r^/ or 
i. Injuries to character; or 

5. Claims to recover real property, with or without damages for 
withholding thereof, and the rente and profits of the same/ or 

6. Claims to recoyer personal property, with or without damages 
f^r the withholding thereof; or 

. 7. Claims i^gaiiist a trustee, by virtue of a contract, or by opera- 
tion of law. 

< But the eiauses of , action* so united, must all belong to one only 
(^ these classes, and must affeet all the parties to the action, and 
not require different places of trial, and must be separate^ stated, 

.% 167, (As am'd in 1853.) The plauitiff may imite in the same 
complaint several causes of action, whe&ier theft he sueh as hoM been 
Ti^etqfore dmcmnated Uffot or eqmtable^ orboth^ where they all arise 
out of • 
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1. The 9ame transaeUan^ or troMaeiiMi eanneeM_wiA (k4 mme 
milijeet qf aeikm; 

2. Contract, express or implied; or 

8. Ii^uries, with or without foioe, to person a/nd propertif^ er 
eiffier; or 

4 Injuries to character; or 

6. Claims to recover real property, with or without dama^^es for 
withholding thereof, and the rents and profits of the same; or 

6. CSlaimid to recover personal property, with or without damages 
for the withholding thereof; or 

7. Claims against a trustee, by virtue of a contract, or by opera- 
tion of law. 

But the causes of action, so united, must all belong to mieof 
these dassea, and must affect all the iMirties to the action, and not 
require different places of trial, and must'bc separately stated. 

§ 16T. (As am*d in 1868.) The plaintiff may unite in the same 
complaint several causes of action, whether they be such as have 
been heretofore denominated legal or equitable, or both, where they 
all arise out of 

1. The sa^e transaction, or transactions connected with the same 
subject of action ; 

2. Contract, express or implied ; or 

8. Injuries witli or without force, to person and property, or 
either ;*or 

4 Injuries to clmmctcr: or 

6. Claims to recover rpal property, with or without damages for 
withholding thereof, and the rents and promts of the same; or 

6. Claims to recover iwi-sonal property, with or without damages 
for the withholding tlici*eof;. or 

7. Claims against a tnistcc, by virtue of a contract, or by opera- 
tion of law. 

But the causes of action, so united, must all belong to one of 
these classes, and, except in aeiiomfor iJie foreelomre of unortgagee. 
must affect all the parties to the action, and not require different 
places of trial, and must be separately stated. 

In cbcUone to forecUm mortgages^ the court ehad Mve power to ad- 
Judge and direct the payment^ by the mortgagor^ of any residue of the 
mortgage debt thai may remain uneaiiafied (tfter a eaJiA nf ike mortgaged 
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prenii9e»j in ccues in toTiich the mortgagor ^aU be personally Udble for 
the debt secured by such mortgage ; and ^ the mortgage d^ be secured 
by the covenant or obligation of any person other than the mortgagor, 
His p^nUjf may make such person a party to the action, and the 
court may adjudge payment cf the residue of such debt- remaining 
unsatisfied after a sale cf the mortgaged premises Of/aiisni such other 
person, and may enforce such judgment as inother cases, 

I 

% 168. (Being § 144 of 1848.) Erery material allegation of the 
oomplunt, not specifially controverted by the answer, as prescribed 
in section 128; and every material allegation of new matter in the 
answer, not specifically controverted by the reply, as prescribed in 
socticm 181, shall, for the purposes of the action, be taken as true. 
But the allegation of new matter in a reply shall not in any respect 
conclude the defendant, who may on the trial avail himself of any 
valid objection to its sufficiency, or may countervail it by proofs, 
either in direct denial or by way of avoidance. 

Am'd in 1849 and 1852.) 

§ 168. (As am'd in 1849.) Every material allegation of the com- 
plaint not specifically controverted by the answer, as prescribed in 
section 149; and every material allegation of new matter in the 
answer, not specifically controverted by the reply, as prescribed in 
section 158, shall, for the purposes of the action, be taken as true. 
But the allegation of new matter in a reply shall not in any respect 
conclude the defendant, who may, on the trial, countervail it by 
proofs, either in direct denial or by way of avoidance. 

§ 16§. (As am*d in 1852.) Every material allegation of the com- 
plaint, not controverted by the answer, as prescribed in section 149 ; 
and every material allegation of new matter in the answer, consii- 
tuting a courvterdaim, not controverted by the reply, as prescribed 
in section 158, shall, for thepurposes of the action, be taken as true. 
But the allegation of new matter in the answer, not relating to a 
counterclaim, or cf new matter in a reply, is to be deemed controverted 
by the adverse party as upon a direct denial or advoidance, as the case 
may require. 



\ 
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CHAPTER yi 
JHutakes %n Pleading , and Amendments, 

SsonoN 109. Material Tariances, bow proyided for. 

170. Immaterial varlancee, how provided for. 

ITl. What to be deemed a variance. 

ITS, Amendments of course. 

178. Amendments by the court. 

174. Amendment after demnrrer. 

176. Suing a party by a fictitious name, when allowed. 

176. No error or defect to be regarded, unless it affect substantial 

rights. 

177. Supplemental complaint, answer and reply. 

§ 169. (Being § 145 of 1848.) No variance between the all^ation 
in a pleading and the proof shall be deemed material, unless it have 
actually misled the adverse party, to his prejudice, in maintaining 
his action or defense, upon the merits. Whenever it shall be 
alleged that k party has been so misled, that fact shall be proved to 
the satisfaction of the court, by affidavit showing in what respect 
he has been misled ; and thereupon the court may order the plead- 
ing to be amended, upon such terms as sliall be just. 

(Am»d in 1849.) 

§ IW, (As am'd in 1849.) No variance between the legation 
in a pleading and the proof shall be deemed material, unl^ it have^.y 
actually misled the adverse party, to his prejudice, in maihtsiining 
his action or defense, upon the merits. Whenever it shall be alleged 
that a party has been so misled, that fact shall be proved to the 
satisfaction of the court, and in what, respect he has been misled ; 
and thereui)on the court may order the pleading to be amended, 
upon such terms as shall be just 

§ ITO, (Being § 146 of 1848.) Where the variance is not mate- 
rial, as provided in the last section, the court may direct the fact to 
be found according to the evidence, or may order an immediate 
amendment, without costs. 

§ ITl. (Being § 147 of 1848.) Where, however, the allegation of 
the cause of action or defense to which the proof is directed is un- 
proved, not in some particular or particuliEU*s only, but in its entire 
scope and meaning, it shall not be deemed a case of variance, within 
the last two sections, but a failure of proof. 
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% 173. (Bdng % 148 of 1848.) Any pleading may be amended by 
the party, of course, without costs, and without prejudice to the 
proceedings already had, at any time before the period for answer- 
ing it shall expire. In such case, a copy of the amended pleading 
shall be serred on the advene party. 

(Am'd hi 1849, 1851 and 1859.) 

gi72. (As am*d in 1849.) Any pleading may be once amended by 
the party, of course, without costs, and without prejudice to the 
proceedings already had, at any time before the period for answer- 
ing it shall expire, or tnthin twmUy days qfUr the answer to such 
pUading shaU be served. In such case, a copy of the amended 
pleading shall be served on the adverse par^4 

% 17!^. (As am'd in 1851.) Any pleading mny be once amended by 
the party, of course, without costs, and without pr^dice to the 
proceedings already had, at any time before the peri6d f<H* answer- 
ing it expires ; or it can be so amended at any tfane Within twenty 
days after the service of the answer, or demurr&r to such pleading, 
urdess it be made to wjg/peofit to the court ^at it ieas done for the 
pwrposes of delay ^ and the plaintiff or drfendant wiU thereby lose 
0U benefit of a dreuit or term for tehi^ the cause is or may be 
noticed^ and^ \f it appear^to the court that siwih ammdmeni was made 
fbr such purpose^ the same may be stricken out and mieh terms 
imposed as to the court may seem just. In such case, a copy of the 
amended pleading must be served on the adverse party. After the 
decision of a demurrer, either at a general or special term, ^ court 
may, in its discretion, if it appear that ^ demurrer was interposed 
in good faith, dUow the party to plead ocer upon sueh terms as may 
he Just, jy the demurrer be allowed for the cause mentioned in the 
fifth subdmeion of section 144, the court may, in its discretion, and 
upon such terms as may be Just, order the action to be divided into 
as many actions as may be necessary to the proper determinaUon of 
the causes of action therein mentioned, 

% ITdt (As am*d in 186&) Any pleading may be once amended 
by the party, of course, without costs, and without pr^udice to 
the proceedings already had, at 4»ny time within twenty days 
qfter it is served^ or at any time before the period for answer- 
ing it expires; or, it can be so amended at any tune within 
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twenty days after tbe aenrice of the answer or demuzxer 
lo sach plea^Ungf unless, it be made to appear to the* 
oourt that it was done for the purposes of delay, and the 
plamtiff or defendant will thereby lose the benefit of a circuit or 
term for which the cause is or may be noticed ; and, if it appear to 
the court that such amendment was made for such purpose, the 
same may be stricken out and such tenns imposed as to the court 
may seem just In such case a copy of the amended pleading must 
be served on the adverse party. After the decision of a demurrer, 
eiUier at a general or special term, the court may, in its discretion, 
if it appear that the demurrer was interposed in good faith, allow 
the party to plead over upon such terms as may be just If the 
demurrer be allowed for the cause mentioned in the fifth sub- 
dividon of section 144, the court may, in its discretion, and upon 
«uch terms as may be just, order the action to be divided into as 
many actions as may be necessary to the proper detemiination of 
the causes of action therein mentioned. 

§ 178. (Being § 149 of 1846.) The court may, at any thne, in fhr- 
therance of justice, and on such terms as may be proper, amend any 
pleading or proceeding, by adding or striking out the name of any 
party, or a mistake in any other respect, or by inserting other alle- 
gations material to the case, or by conforming the pleading or pro- 
ceeding to the facts proved, whenever the amendment shall not 
change substantially the cause of action or defense. 

<Am*d in 1849, 1851 and 1883.) 

§ 173. (As am*d in 1849.) The court may, at any time, in further- 
ance of justice, and on such terms as may be proper, amend any 
pleading or proceedmg, by adding or striking out the name of any 
party, or by correcting a mistake in the name of a party, or. a mis- 
take in any other respect, or by inserting other allegations material 
to the case ; or by conforming the pleading or proceeding to the 
facts proved. 

Tha eowri moDjf Uhewise,in Us diforeUon, aUow an anmo&r or r^ 
to U made, or other aattohe dons, after the time UmOed hythkaet, or 
hy an order eiOarffe muh Ume, and ma^ oho, at anff time wm$n^ 
oneuear (tfter noHee thereqf, reUeve a par^ fiwn a Judgment, erder 
€T e^har proceeding^ taken againet Mm thr<nigh Me nMake, wad- 
' wrfnuw, eiwrpriee or exeusable negteet; and rMxg ev/ppiy an omi^ 
eion in amig proceeding; and, tehenever awg proceeding taken bv a 
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party fails to conform m any respeetB to Uie pronsioM <if Mm act, 
ihs court tkdU haoe power to permit an amendmemt qfmush proceed' 
foffy 80 as to make U conformabte to law. 

■ 

§ 173. (As am'd in 1851.) The court may, btfore or after judg- 
men4, in furtherance of Justice, and on such terms as may be 
proper, amend any pleading or proceeding, by adding or striking 
out the name of any party, or by correcting a mistake in the 
name of a party, or a mistake in any other respeOt, or by insert- 
ing other allegations material to the case, when the amendment 
does not change substantiaUy iM daim or dtfense, by conforming 
the pleading or proceeding to the facts proved. 

g ITS. (As am'd in 1852.) The court may, before or 
after judgment, in furtherance of justice, and on such terms 
as may be proper, amend any pleading, process or proceeding. 
My addillg or striking out the name of any party, or by 
correcting a mistake in the name of a party, or a mistake in 
any other respect, or by inserting other allegations material 
to the case, or^ when the amendment does not change substantially 
the claim or defense, by conforming the pleadmg or proceeding to 
the facts proved. 

§ 174 (Added in 1849.) After deniurrer, either party, may amend 
any pleading demurred to of course, and without costs, on serving 
a copy of the same, as amended, within twenty days, on the adverse 
party, who shall have twenty days to answer, reply or demur 
thereto, if the pleading amended be a complaint or answer, or demur 
thereto if it be a reply ; but a party shall not so amend more than 
once. Upon the decision of a demurrer, the court may, upon such 
terms as shall be just, allow any par^ to withdraw the same and 
plead over. 

(Am'd in 1851.) 

§174, (As am'd in 1851.) The court may likewise, in its discretion, 
and upon such terms as may be just, allow an answer or reply to be 
made, or other act to be done, after the time limited by this act, or, 
by an order, enlai^e such time ; and may also, in its discretion, and 
upon such terms as may be just, at any time within one year tkher 
notice thereof, relieve a party from a judgment, order, or other pro- 
ceeding, taken against him through his mistake, inadvertence, sur- 
prise, or excusable neglect ; and may supply an omission in any 
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proceeding; and whenerer any proceeding taken by a party fails 
to conform in any respect to the provisions of this code, the court 
may, in like manner and upon like terms, permit an amendment of 
such proceeding^SQ as to make it conformable thereto. 

% ITft. (Bemg § 150 of 1848.) When the plaintiff shall be igno- 
rant of the name of a defendant, such defendant may be designated 
in any pleading or proceeding by any name; and when his true 
name shall be discovered, the pleading or proceedmg may be 
amended accordmgly. 

§ 176. (Being § 151 of 1848.) The court shall, in every stage of 
an action, disregard any error or defect in the pleadings or proceed- 
ings which shall not affect the substantial rights of the adverse 
party ; and no judgment shall be reversed or affected by reason of 
such error or defect 

§ 177. (Bemg § 152 of 1848.) The plamtiff and defendant, respect- 
ively, may be allowed, on motion, to make a supplemental com- 
plaint, answer or reply, alleging facts material to the case, occurring 
after the former complaint, answer or reply. 

(Am'd m 1849, and 1866.) 

§177. (A8am'dhil840.) The plaintiff and defendant, respectively, 
may be allowed, on motion, to make a supplemental complaint, 
answ^, or reply, alleging facts material to the case, occurring after 
the former complaint, answer, or reply, or qf wTiieh ths party was 
ignorcmt when h4» fofmer pleading was made. 

§ 177. (As am*d in 1866.) The plauitiff and defendant, respect- 
ively, may be allowed, on motion, to make a supplemental com- 
plaint, answer or reply, alleging facts material to the case, occurring 
after the former complaint, answer or reply, or of which the party 
was ignorant when his former pleading was made, amd either party 
may^ by lea/ve of the court, in any pending or fature aetion, set npby 
mipplemental pUading, the judgment or decree of amy court cf competent 
jvrisdictiony rendered since the commencement of such action, determine 
ing the matters in oonirotersy in said action, or any part th&reof and 
if said judgment be set up by ^ plamtiff, the same shaU be vtithoiU 
prejudice to any provisional remedy theretofore issued, or other pro- 
ceedkiffs had in said action, on his behdif. 
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TITXiB VIL 

Of the ProvM(mal Bemedies in CivU AsHom. 

Ghaftkb L Arreet and ball. 

H. Claim and deUTeiy of penooil property, 
m. Ii^nnction. 
IV. Attachment 

y. Froviaional remedies. 



CHAPTER I. 
Arrest and Bait. 

Sbotion 178. No person to be arrested, except as prescri1>ed>y this iK$t 

179. Cases in which defendant may be arrested. 

180. Order for arrest, by whom made. 

181. Affidavit to obtain order ; to what actions this chapter applicable. 

183. Security by plaintifl; before order for arrest. 
188. Order, when made, and its form. 

184. Affidavit and order to be deUvered to sheriff^ and copy to def endinteu 

185. Arrest, how made. 

186. Defendant to be dischaiged on bail or deposit. 

187. Bail, how given. 

188, 189. Surrender of defendant. 

190. Bail, how proceeded against 

191. Bail, how exonerated. 

198. Delivery of undertaldng to plaintiil^ and its acceptance or rejectloii 

by him. 
198. Konce of justification; new undertaking, if other ball. 
194. Qualifications of bail. 
195, 196. Justiflcation and allowance of bail. 

197. Deposit of money with sheriff. 

198. Faym^it of monev into court by sheriff. 

199. Substituting bail for deposit. 

900. Money deposited, how am^ed or disposed of. 

901. Sheriii; when liable as bau, and his discharge firom liability. 
908. Proceedings on Judgment against sherifll 

908. Bail Hable to sheriff ^^ 

904. Motion to vacate order of arrest, or reduce bail. 

206, Affidavits on motion. 

§ ir§. (Being § 153 of 1848.) No person shaU be arrested in a 
dvil action except as prescribed by this act; but this proyision 
shall not affect the act to abolish imprisonment for debt, and to 
punish fraudulent debtors, passed April ^, 1831, or any act amend- 
ing, the same, nor shall it apply to proceedings for contempts. 

§ 179. (Behig § 154 of 1848.) The diefendant may be arrested, as 
hereinafter prescribed, in the following cases ; 

1. In an action for the recorery oi damages, on f^ cause of action 
not arising out of contract 
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3. In an action for a fine or jyenalty, or on a promise to marry, or 
for moneys collected by a public officer or l^ an attorney^ soliditor 
or connselor, in the course of his employment as snch, or by any 
person in a fiduciary capacity, or for any misconduct or neglect in 
office, or in a ptofesdonal employment 

3. In an action to recorer the possession of personal property 
unjustly detained, where the property shall not have been delivered 
to the plaintiff or secori^ given therefor, as provided in the next 
chapter. 

But no female shall be arrested, in an action arising on contract, 
or in any other action, except lor a willful injury to person, charac- 
ter or property. 

(Am*d m 1840, 1851 and 1868.) 

§ 170. (As am'd in 1840.) The defendant may be arrested as here- 
inafter prescribed, in the following cases : 

1. In an action for* the reoov<«y of damages, on a cause of 
action not arising oat of contract, ^ahen ihs drfendant is not a 
reM&n/t €f the Bbxts^ cr i$ aibotU to remove ihertfrom^ or where the 
action ie for an if^jury to pereot^ or eha/raotery or for ir^wring^ or 
for wrongfuUy taking^ detaming or eonverUng proper^, 

d. In an action for a fine or penal^, or on a. promise to many, 
or for money reeeimd, or property embetded orflramhUen&y fniBop' 
pUed, by a public officer or by an attorney, solicitor or coun- 
selor, or by an ojfieer or agent of a corporation or banking aeeodation, 
in the course ot his employment as such, or by (my factor, agent, 
bnMker or other person in a fiduciary capacity, or for any miscon- 
duct or neglect in office, or in a professional employment 

8. In an action to recover the possession of persmial property 
ui^ustly detained, where the property, or any part fk&reqf, has been 
eon/cealed, removed or diepoeed of ao that it cannot be found or taken 
by the eheriff, 

4 When the dtfendant has been guitty of a fraud in eontractii^ 
the debt, or inevrring the obitigaUon for which the action is brought, 
or in concealing or disposing of the property, for the taking, deten- 
tion or concersion of which ^ action is brought. 

6. When the defendant has removed or disposed of his property, or is 
about to dd «», with tntent to dtfroMd Aw crediitors. 

But no female shall be arrested in any action except for a. 
willful injury to person, character or property. 

11* 
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g 179. (As am*d in 1861.) The defendant may be arrested; as 
hereinafter prescribed, in the following cases: 

1. In an action for the recoveiy of damages, on a cause of 
action not arising oat of contract, where the defendant is not a 
resident of the State, or is about to remove therefi[t>m, or where 
the action is for an injury to person or character, or fcv injuring, 
or for wrongfully taking, detaining or converting property. 

2. In an acticm for a fine or penalty, or on a promise to many, 
or for money received, or property embezzled or fraudulently 
Misapplied, by a public officer or by an attorney, solicitor or 
counselor, or by an officer or agent of a corporation, or banking 
association, in the course of his employment as such, or by any 
factor, agent, broker, or other person in a fiduciary capacity 
or for any misconduct or neglect in office, or in a professional 
employment 

8. Li an action to recover the possession of personal property 
unjustly detained, where the property, or any part thereoi^ has 
t)een concealed, removed or disposed of, so that it cannot be 
found or taken by the sheriff, and wWi the Ment that it Aatdd noi 
he 90 foundy or taken, or mth the Ment to deprive the pUurUff of 
ffie benefit thereof. 

4 When the defendant has been guilty of a firaud, in contracting 
the debt, or incurring the obligation for which the action is brought, 
or in concealing or disposing of the property, for the taking, deten- 
tion or conversion of which the action is brought 

6. When the defendant has removed, or disposed of his property, 
or is about to do so, with intent to defraud his creditors. 

But no female shall be arrested, in any action, except for a willful 
I^Juiy to person, character or property. 

i79. (As am'd in 1868.) Same as § 179 as amended in 1851, except 
in subdivision 4, which was amended so as to read as follows : 

4 When the defendant has been guilty of a fraud, in contract- 
ing the debt, or incurring the obligation for which the action is 
brought, or in concealing or disposing of the property, for the 
taking, detention or conversion of which the action is brought, or 
when the action is Iroughi to recover damages for fraud or deceit, 

% 1§0. (Being g 155 of 1848.) An order for the arr^t of the 
defendant must be obtained from a Judge of t^e court in which 
the actioQ is brought, or from a county Judge. * 
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§ 181. (Being § 156 of 1848.) The order may be made where it 
shall appear to the judge, by the affldayit of the plaintiff, or of 
any other person, that a sufficient cause of action exists, and 
(excepting in the cases mentioned in tiie second subdivision of sec^ 
tion 154), that the defendant is not a resident of the Btate, or is 
about to remove therefirom. 

(Am'd in 1849.) 

§ 1§1. (As am'd in 1849.) The order may be made where it sliall 
appear to the judge, by the affidavit of the plaintiff, or of any other 
person, that a sufficient cause of action exists, and that the case is 
(me of those mentioned imeetion 17^ 

The provisions of this ehapt&r shall apply to aU actions included 
within the provisions of section 179, which shad have been commenced 
since the Mrtieth day qfJune, one th(Pusand eight hundred and forty- 
eighty and in which judgment shdH not ha/oe been obtained, 

% 182. (Bemg § 157 of 1848.) Before makmg the order, the judge 
shall require a written undertaking on the part of the plaintiff, with or 
without sureties to the effect, that if the defendant recover judgment, 
the plaintiff will pay all costs that may be awarded to the defendant, 
and all damages which he may sustain by reason of the arrest, not 
exceeding the sum specified in the undertaking, which shall be at 
least two hundred and fifty dollars. If the undertaking be executed 
by the plaintiff, without sureties, he shall annex thereto an affidavit 
that he is a resident and householder or freeholder within the State, 
and worth double the sum specified in the undertaking, over all his 
debts and liabilities. 

(Am'd in 1849.) 

§ 1§3* (As am'd in 1849.) Before making the order, the judge 
shall require a written undertaking on tlie part of the plaintiff, with 
or without sureties, to the effect that, if the defendant recover judg- 
ment, the plaintiff will pay all costs that may be awarded to the 
defendant, and all damages which he may sustain by reason of the 
arrest, not exceeding the sum specified in the undertaking, which 
shall be at least one hundred dollars. If the undertaking be executed 
by the pluntiff, without sureties, he shall, annex thereto an affidavit 
that he is a resident and householder or freeholder within the State, 
and worth double the sum specified in the undertaking, over all his 
debts and liabilities. 
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§ t88. (Being § 158 of 1848.) The bider may Be made at the Ume 
of commencing Uie action, or at any time afterwards, before Jadg* 
men! It shall require the sheriff Of the coimty, where the defendant 
may be f omid^ forthwith to arrest Mm and hold hhn to bail in a sped- 
fiM sum, and to return the same, At a time and place therein men- 
tioned, to the plaintiff or attorney by whom it shall be subscribed 
or indorsed. 

(Am*d in 1849 and 1862.) 

§ 183. (As am*d iii 1849.) The brder may be made to acMmpww^ 
ike mmmatiSf or at any time afterwards, before Judgment It sliall 
require the sheriff of the county, ' where the defendant may be 
found, forthwith to arrest him and hold him to bail in a specified 
sum, and to return the order at a, time and place therein mentioned, 
to the plaintiff or attorney by whom it shall be subscribed or 
indorsed. 

§ 1§3. (As am'd in 1862.) The order may be made to accompany 
the summons, or at any time afterwards, before judgment. It shall 
require the sheriff of the coUnty, where the defendant may be 
found, forthwith to arrest him and hold him to bail in a specified 
sum, and to return the order at a time and place therein mentioned, 
to the plaintiff or attorney by whom it shc^ be subscribed or 
indorsed. Bid scUd order of arrest shall beqfno avaiH^ and shaU be 
vacated or set aside on motion^ urdess the same is served upon the dtfen/d' 
ant at provided by lens, before (he docketing of any judgment in the 
actCony and Vie defendant shaU have tuoenty days afUr the service of the 
order qf arrest in which to wnswer the complaint in the actum, and ^ 
move to vacate the order cfaarest, or to reduce the amount of baiL 

§ 1§4« (Bemg § 159 of 1848.) The affidavit and order of arrest 
shall be delivered to the sheriff, who, upon arresting the defendant, 
shall deliver to him a copy thereof. 

§ 1§5« (Being § 160 of 1848.) The sheriff shall execute the order, 
by arresting the defendant and keeping him in custody, until dis- 
arged by law ; and may call the power of the country to his aid, 
in the execution of the arrest as in case of process. 

§ 186. (Being § 161 of 1848.) The defendant, at any lime before 
execution shall be discharged from the arrest, either upon givb:^ bail, 
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or upon depoflitiDg jtbe aiaoimt mentiioiied In the order of arrest, as 
provided in this chapter. 
(Am'd in 1870.) 

§ ISO. (As am'd in 1870.) The defendant, at any time before 
execution, shall be dischai^ed from the arrest, either upon giving 
bail, or upon depositing the amount mentioned in the ordar of 
arrest, as provided in this chapter. 

The dtfendant may give baU whetiever arrested^ at any hour of the 
day or rUglUy and shaU have reaeonable opportunity to proewre it^ htfore 
leing eommiUed to prison. 

% 187. (Being § 162 of 1848.) The defendant may give bail by 
causing a written undertaking to be executed by two or more suffi- 
cient bail, stating their places of residence and occupations, to the 
effect that the defendant shall at all times render himself amenable 
to the process of the court, during the pendency of the action, and 
to such as may be issued to enforce the judgment therein. 

(Am'd m 1849.) 

§ 187. (As am'd in 1849.) Hie defendant may give bail, by caus- 
ing a written undertaking to be executed by two or more sufficient 
bail, stating their places of residence and occupations, to the effect 
that the defendant shall at all times render himself amenable to the 
process of the court, during the pendency of the action, and to such 
as may be issued to enforce the judgment therein, or if he be arretted 
for the cattse meniioned in the third stibdivision of section 179, and 
undertaking to the same ^eet as that provided by section 211. 

§ 188. (Being § 168 of 1848.) At any time before a failure to com- 
ply with their undertaking, the bail may surrender the defendant in 
their exoneration, or he may surrender himself to the sheriff of the 
oounty where he was arrested, in the following manner : 

1. A certified copy of the undertaking of the bail shall be deliv- 
ered to the sheriff, who shall detain the defendant in his custody 
thereon, as upon an order of arrest, and shall, by a certificate in 
writing, acknowledge the surrender. 

2. Upon the undertaking and sheriff's certificate, a judge of the 
court, or county judge, may, upon notice to the plaintiff of eight 
days, with a copy of the undertaking and certificate, order that the 
bail be exonerated; and, on filing the order and the papers used on 
such appUeation, they shall be exonerated accordingly. 

(Am'd in 1849 and 1801.) 



.^ 
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g 188. (As am'd in 1849.) Same as § 188, as passed in 1848, to 
sub. 2, and from thence as follows : 

2. Upon the production of a copy of the nndertaldng and sheriff's 
certificate, a judge of the coort, or connty Judge, may, upon a notice 
to the plaintiff of eight days, with a copy of the certificate, order 
that the hail be exonerated ; and, on filing the order and papers nsed 
on such application, they sliall be exonerated accordingly. BtU ihu 
seetum thaU not cupply to an arreit for the catue mentioned in the third 
eubdivinon of eeeOon 179. 

§ 1§§. (As am*d in 1851.) At any time before a failure to com- 
ply with the undertaking, the bail may surrender the defendant 
in their exoneration, or he may surrender himself to the sheriff of 
the county where he was arrested, in the following manner: 

1. A certified copy of the undertaking of the bail shall be deliv- 
ered to* the sheriff, who shall detain the defendant in his custody 
thereon, as upon an order of arrest, and shall, by a certificate iu 
writing, acknowledge the surrender. 

2. Upon the production of a copy of the undertaking and sheriff's 
certificate, a judge of the court, or county judge, may, upon a notice 
to the plaintiff of eight days, with a copy of the certificate, order 
that the bail be exonerated ; and, on filing the order and the papers 
used on said application, they shall be exonerated accordingly. 
But this section shall not apply to an arrest for cause mentioned in 
subdivision 3 of section 179, so as to discharge the bail from an under- 
taking given to the ejfeet provided by section 211. 

§ 180. (Being § 164 of 1848.) For the purpose of surrendering 
the defendant, the bail, at any time or place, before they are finally 
chai^ged, may themselves arrest him, or, by a written authority 
indorsed on a certified copy of the undertaking, may empower any 
X)erson of suitable age and discretion to do so. 

g 190. (Beuig § 165 of 1848.) In case of failure to comply with 
the undertaking the bail may be proceeded against by action only. 

g 191. (Being § 166 of 1848.) The bail may be exonerated, dther 
by the death of the defendant or by his legal discharge from the 
obligation to render himself amenable to the process, or by his sur- 
render to the sheriff of the county whiere he was arrested, in execu- 
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tion thereof, within twenty days after the oommenoement of the 
action agahist the bail, or withhi such further tune as may bep'anted 
by the court 
(Am'd in 1849.) ' 

§ 101. (As am'd in 1849.) The bail may be exonerated, either by 
the death of the defendant or his imprMonment in a State priaon^ or 
by his legal discharge from the obligation to render himself ame- 
nable to the process, or by his surrender to the sheriff of the county 
where he was arrested, in execution thereof, within twenty days 
after the commencement of the action against the bul, or within 
such further time as may be granted by the court 

§ 192. (Being § 167 of 1848.) Within the tune limited for that 
purpose, the sheriff shall deliver the order of arrest to the plaintiff 
or attorney by whom it is subscribed, with his return indorsed, and 
the undertaking of the bail. The plaintiff, within ten days there- 
after, may return the undertaking to the sheriff, with a notice that 
he does not accept it, or he shall be deemed to have accepted it, 

and the sheriff shall be exonerated from liability. 
(Ani'd in 1849.) 

§ 192. (As am'd m 1849.) Within the time Ihnited for that pur- 
pose the sheriff shall deliver the order of arrest to the plaintiff or 
attorney by whom it is subscribed, with his return indorsed, and 
a eertijkd copy of the undertaking of the bail The plaintiff, within 
ten days thereafter, may serve upon the sheriff a notice that he does 
not accept the biul, or he shall be deemed to have accepted it, and 
the sheriff shall be exonerated from liability. 

§ 193. (Being § 168 of 1848.) On the receipt of the undertaking 
and notice, the sheriff or defendant may, within ten days thereafter, 
^e to the plaintiff or attorney by whom the order of arrest is sub- 
scribed, notice of the justification of the same, or orther bail (speci- 
fying the places of residence and occupations of the latter), before 
a judge, at a specified time and place ; the time to be not less than 
five nor more than ten days thereafter. In case other bail be 
given, there shall be a new undertaking, in the form prescribed in 
section 162. 

(Am'd in 1849 and 1851.) 

g 198. (As amM in 1849.) On the receipt of such copy <^ the under- 
taking and notice, the sheriff or defendant may, within ten days 
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titeraaftBr,ghr«i to tite pteintiff or MamByhfwhom fliA eider <Off 
anraiit is galipKaibed^ notice of the jiMtificMtieii^ tbe «UBe, or oliier 
bail (specifying the places of residaioeaiid occapatioiis of tbetettet)^ 
before a Judge ^ the eawri or cownty jvdge^ €rj%M»<f 1h$ pMoe^ 
at a specified time and place ; the time to be not less than five nor 
more than ten days thereafter. In case other bail be given, there 
shall be a new midertaking, in the form prescribed in section 187. 

% MS. (As am^ in 1861.) On the receipt of sach notice the 
sheriff or defendant may, within ten days thereafter, give to the 
plaintiff or attorney by whom the order ot arrest Is Babseribed, 
notice of the Jastafication of the same, or other bail (specifying the 
places of reddence and occupaticm of the latter), before a Judge of 
the court, or county Judge, at a specified time and place ; the time 
to be not less than five nor more than ten days thereafter. In case 
(Other bail be given^ there shall be a new undertaking, In the fomy 
jpreacxabed m section 187. 

% 194. (Being § 169 of 1848.) The qualifications of bidl must be 
as follows : 

1. Each of them must be a resident and householder or fi:eeholder, 
within the State. 

2. They must eadi be worth the amount specified in the order of 
arrest, excluidve of property exempt fix)m execution ; but the Judge, 
bn Justification, may allow more than two bail to Justify severally 
In amounts less than that expressed in the order, if the whole Justi* 
fication be equivalent to that of two sufficient balL 

(Am'd m 1849.) 

§ 1M« (As am*d hi 1849.) The qualifications of bail must be ai 
follows: 

1. Each of them must be a resident and householder or freeholder, 
within the State. 

2. They must each be worth the amount specified in the order of 
arrest, exclusive of property exempt ftom execution, but the Judge, or 
a Justiee of the peace, on Justification, may allow more than two bail 
to Justify severally in amounts less than that expressed in the order, if 
the whole Justification be equivalent to that of two sufficient baiL 

g 195. (Behkg g 170 of 1848.) For the purpose of Justification, 
each of the bail shall attend before the Judge, At the time and place 
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moitkmed bt ilhe notice, and infty be examined dd ofttiif on the ^art 
of fhe iilaiBtffl; tenchii^ fak Bofltekncy, in inidi msnner ai tUa 
Judgs^ ittf Ilia ' d i aaBBli ou , majthiBk' pirdpes. • The eiaminatiaii IhaH 
be lednoed to inlliiig and aabsciibed I17 the baiL 
(Am'd in 18I&.) 

g IM. (As am'd in 1849.) For tbe fnapoae of Justification, each 
of the bail shall attend before the Judge, (tr a jwHee of the peace, at 
the -time and' place mentioned inihe notice, and may be examined 
on oath, on the part ai the plahitifif, touching hia suffidency, in such 
manner as the Judge, or juiUee tf ike peace^ ixk his. discretion, may 
think proper. The examination shall be reduced to writing and 
subscribed by the bail, ^ re^piired by Uis pUiMimf, 

% 196. (Being § 171 of 1848.) If the Judge find the bail sufficient, 
he shall annex the examination to the undertaking, endorse hia 
allowance thereon and deliver the same to the plaintiff, or cause 
them to be filed ; and the sheriff shall thereupon be exonerated from 
liabiUty. 

(Am*d hi 1840.) 

§ 106. (As am*d hi 1849.) If the Judge, or Juitke of ^ peace, 
find the bail sufficient, he shall annex the examination to the under- 
taking, indorse his allowance thereon, and cause them to be filed 
wUh the derk; and the sheriff shall thereupon be exonerated firom 
liabiUty. 

g 197. (Being g 172 of 1848.) The defendant may, at the tiine of 
his arrest, instead of giving bail, deposit with the sheriff the amount 
mentioned in the order. The sheriff shall thereupon give the de- 
fendant a certificate of the deposit, and the defendant shall be dis- 
changed out of custody. 

' g 198. (Behig g 178 of 1848.) The sheriff shall, withhi four days 
'Rafter the deposit, pay the same into court ; and shall receive fiom 
the clerk two certificates of such jMqrment, the one of which he shaU 
deMver to thd plaintiff, and the other to the defendant Fcfr any 
defkuH in making such payment, the same proceedings may bo 
had on the <»ffidal bond of the sheriff to collect the sum deposited 
as in other cases of deMnquenpy. 
(Am'd hi 1849.) 
12 
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% IM. (Asam*d in 1849.) The dieriff shall, within f oar days after 
the deposit, pay the sdme into court ; and shall take ficom the officor 
reeeMng the wim two certificatea of snch payment, the one of 
which he shall deliver to the plaintiff, and the other to the defend- 
ant For any default in making such payment, the same proceed- 
ings may be had on the official bond of the sheriff to collect the 
sum deposited as in other cases of delinquency. 

§ 199. (Being § 174 of 1848.) If money be deposited, as provided 
in the last two sections, bail may be given and Justified upon notice, 
as prescribed in section 168, any time before judgment; and there- 
upon the judge before whom the Justification is had shall direct, 
in the order of allowance, that the money deposited be refhnded 
by the sheriff to the defendant, and it shall be refunded accordingly. 

(Am'd m 1849.) 

§ 199, (As am'd in 1849.) If money be deposited, as provided in 
the last two sections, bail may be given and justified upon notice, 
as prescribed in section 193, any time before Judgment; and there- 
upon the judge before whom the Justification is had, shall direct, 
in the order of allowance, that the money deposited be refunded by 
the sheriff t6 the defendant, and it shall be refunded accordingly. 

§ 300, (Being § 175 of 1848.) Where money shall have been so 
deposited, if it remain on deposit at the time of an order or judg- 
ment for the payment of money to the plaintiff, the clerk shall, 
under -the direction of the court, apply the same in satisf^tion 
thereof, and, aftw satisfying the judgment, shall refund the surplus, 
if any, to the defendant. If the judgment be in fiivor of the de- 
fendant, the clerk shall refbnd to him the whole sum deposited and 
remaining unapplied. 

§ 201. (Being § 176 of 1848.) If, after being arrested, the defend- 
ant escape or be rescued, or bail be not given and Justified, or a 
deposit be not made instead thereof, the sheriff shall himself be 
liableT as bail. But he may discharge himself firom such liabUity, by 
the giving and justification of bail as provided in sections 168, 169, 
170 and 171, at any time before process against the person of the 
defendant, to enforce an order or judgment in the action. 

(Am'd m 1849.) 
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§ 901, (As am'd in 1849.) If, after being arrested, ttie defendant 
escape or be rescued, or bail be not given or justified, or a deposit 
be not made instead thereof, the shmff shall himself be liable as 
bail But he may discharge himself from such liability by the 
giving and juslafication of bail, as provided in ^edtwM 193, 194, 195 
amd 196, at any time before process against the person of the de- 
fendant to enforce an order or judgment in the action. 

§ 903. (Being § 177 of 1848.) If a judgment be recovered agamst 
the sheriff, upon his liability as bail, and an execution thereon be 
returned unsatisfied, in whole or in part, the same proceedings may 
be had on the official bond of the sheriff, to collect the deficiency, 
as in other cases of delinquency. 

. § 203. (Behig § 178 of 1848.) The bail taken upon the arrest shall, 
unless they justify^ or other bail be given and justified, be liable to 
the sheriff, by action, for all damages which he may sustain by 
reason of such omission. 
(Am*d m 1849.) 

§ 903. (As am'd in 1849.) The bail taken upon the arrest shall, 
unless they justify, or other bail be given or justified, be liable to 
the sheriff, by action, for damages which he may sustain by reas(m 
of such omission. 

§ 204. (Being § 179 of 1848.) A defendant arrested may, at any 
time before the justification of bail, apply, on motion, to vacate the 
order of arrest or to reduce the amount of the baiL 

(Am'd in 1858.) 

§ 904« (As am'd in 1858.) A defendant arrested may, at any time 
before jv/dgme7U^ &ppiy on motion to vacate the order of arrest or to 
reduce the amount of bail. 

§ 9M. (Being § 180 of 1848.) If the motion be made upon affida- 
vits on the part of the defendant, but not otherwise, the plaintiff 
may oppose the same by affidavits or other proofs, in addition to 
those on which the order of arrest was made. 
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CHAPTER IL 

SionoK 906. DeliTerr of personal pro];>erty ; when it may be cUimed. 
907. Affidavit ana its reomsites. 

906. Requisition to shenff to take and deliver the property. 
909. Secnritv on the part of the plaintiflland jostuleation. 
tlO. Sxcepnon to anretles andTpt^ceedli^ thereon, or on fallars to 

except 
911. Defendant, when enttUed to re-delivery. 
919. JastUcation of defendant's sureties. 
918. Qoalillcation and jnStiilcation of sureties. 
914 Property, how taken when coneealed in hailding or inAmmtt. 
91& Property, how kept. 

916. Claun of property by third person. 

917. Notice and affidavit, when and where to be filed. 

§ 206. (Bemg § 181 of 1848.) The plsintifip, in an action to reoorer 
the possession of personal property, may, at the tame of oommeno* 
ittg the action, claim the. Immediate deliveiy of such property, as 
provided in this chapter. 

(AmM in 1849.) 

§ 9MI. (Asam'd in 1849.) The plaintiff, m an action to recover 
the possession of personal property, may, at the time of ismtitig ffis 
mimmoniy or at a/n/yUme htfore anMiu)er^ claim the immediate ddiyery 
of snch property as provided in this chapter. 

§ 907« (Being g 182 of 1848.) Where a delivery is clauned, an 
affidavit must be made by the plaintiff, or by some one in his behalf 
showing: 

1. That the plaintiff is the owner of the property claimed (partic- 
ularly describing it), or is lawfully entitied to the possession 
thereof, by virtue of a special property therein, the fiicts in re- 
/Spect to which shall be set forth. 

2. That the property is wrongfully detained by the defendant. 

8. The alleged cause of the detention thereof, according to his 
best knowlec^ information and beliefl 

4. That the same has not been taken for a tax, assessment or fine* 
pursuant to a statute; or seized under an execution or attachment 
against ^e property of the plaintiff; or if so seized/ that it is, by 
statute, exempt from such sdzure ; and, 

5. The actual value of tiie property. 
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^SOS,. (Bdng§ Ifi^ of 1846.) ^e plaintiff may thereapon, by 
an ibdortement in -writing upon the affidayit, require die sheriff of i 
the coonty, where the property ^turned may be, to taloe tbe Bamd- 
ftoin the de^DEdant and deHver it to the pUdntlff. 

. ■) 

§ 209. (Being § 184 of 1848.) Upon the receipt of the affidavit and 
notice, with a written undertaking, executed by one or more suffl- 
dent suretieB, approved by the sheriff, to the effect that they are 
bound, in double the value of the property as stated in the affidavit, 
for the prosecution of the action, for the return of the property to 
the defendant, if return tliereof be adjudged, and for the payment 
to him of such sum as may, for any cause, be recovered against the 
jdafaitiff^ the sheriff shall forthwith take the property described ia 
the affidavit, if it be in the possession of the defendant or his agent, 
aind retain it in his custody. He shall, also, without delay, serve on 
the defendant a copy of the afBdavit, notice and undertaking, by 
delivering the same to him personaUty, if he can be found, or to hb 
agent, from whose possession the property is taken; or if neither 
can be found, by leaving them at the usual place of abode of either, 
irith some person of suitable age and discretion, with a notice in 
liFriting that the sureties will Justify before a Judge of the court, or 
a county Judge, at a time and place therein named, the time to be 
not lees than four nor more than eight days tiiereafter^ 
t (Am'd hi 1849.) 

:$1MNI« (As am'd in 1849.) Upon th^ receipt of the affidavit and 
notice, with a written undertaking, executed by one or more suffi- 
cient sureties, approved by the sheriff, to the effect tiiat they are 
bound, in double the value of the property as stated ia the affidavit, 
flir the prosecution of the action, fi>r the return of the property to 
the defendant, if return thereof be adjudged ; and for the payment to 
hkn of such smn as may, for any cacose, be recovered against the 
^akitiff, the sheriff shall forthwith take the property described in 
tlie affidavit, if it be in the possession of the defendant or his agent, 
and retain it in his custody. He shall, also, without dday, serve on. 
the defen4^xit a copy of the affidavit, notice and undertaking, by 
delivering the same to him personally, if he can be ibund, or to bia 
agent, from whose possessiQn the property is taken ; or, if neither 
can be found, by leaving them at the usual place of abode of either, 
With some person of suitable age and discretion. 

12* 
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§ 210. (Being § 185 of 1848.) If the sureties do not justify, accord- 
ing to ttie notice, the sheriff shall forthwith deliver the property to 
the defendant If they justify, he shall deliyer it to the plaintiff 
unless the defendant shall entitle himself thereto, as provided by , 
the next two sections. 

(Am'dml849.) 

§ 310. (As am'd in 1840.) The deflsndant may, within three 
days after the service of a copy of the affidavit and undertaking, 
give notice to the sheriff that he excepts to the sufficiency of the 
sureties. If he fiul to do so, he shall be deemed to have waived all 
objection to them. When the defendant excepts, the sureties shall 
justify, on notice, in like manner as upon bail on arrest And the 
sheriff shall be responsible for the sufficiency of the sureties unlal 
the objection to them is either waived, as above provided, or until 
they shall justi^, or new sureties shall be substituted and justify. 
If the defendant except to the sureties, he cannot reclaim the prop- 
erty as provided in the next section. 

§ 211. (Being § 186 of 1848.) At any time before the delivery of 
the property to the plaintiff, the defendant may require the return 
thereof, upon giving to the sheriff a written undertaking, executed 
by two or more sufficient sureties, to the effect that they are bound, 
in double the value of the property as stated in the affidavit of the 
plaintiff, for the delivery thereof to the- plaintiff, if such deUveiy be 
Sficyudged, and for the payment to him of such sum as may, tac any 
cause, be recovered against the defendant 

(Am'd in 1840.) 

§ 311. (As am'd in 1849.) At any time before the deliveiy of the 
property to the plaintiff, the defendant may, \f he do not except to the 
sy/reOes of the plaintiffs require the return thereof, upon giving to 
the sheriff a written undertaking, executed by two or more sufficient 
sureties, to the effect that they are bound, in double the value of the 
property, as stated in the affidavit of the plaintiff, for the delivery 
thereof to the plaintiff, if such deliveiy be adjudged, and for the 
payment to him of such sum as may, for any cause, be recovered 
against the defendant Jlff^ a return of the property benoteo required 
tfiithin three da/ye qfler ihe taking and eervice of notice to the defendarU^ 
it ehaU be de^^ivered to the plaintiffs except as provided in section 216. 
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§ 212. (Being § 187 of 1848.) The defendaat's soietaes, upon m 

notice to the plaintiff of not leas than four nor more than ei|^ ^JB, 

shall Justify before a judge in the same manner as the sureties 

^ given by the plaintiff, and upon such Justification the sheriff shall 

deliver the property to the defendant 

(Am*d m 1849.) 

g 313, (As am'd in 1849.) The defendant's sureties, upon a notice 
to the plaintiff of not less than tu>o nor more than mid days, shall 
Justify before a Judge or ju^ice &f ths peaeSy in the same manner as 
uptm baU on anresi; upon such Justification the sheriff shall deliver 
tiie properfy to the defendant The theriff shatt be retponsiMe for the 
drfendaTvPeewreties^untiUlhey ju9li^ 

or expre^dy tooMjed, and may retain the property untU that time, InU if 
^isyj or othere in ihei/r pXace^ faH to juit^f at the time and place op- 
pointed, he shatt deUwr the property to the pUdnUff, 

§ 218. (Behig § 188 of 1848.) The qualifications of sureties and 
» their Justification shall be as are prescribed by sections 169 and 170, 

in respect to bail upon an order of arrest 
(Am'd hi 1849.) 

§ 313. (As am'd in 1849.) The qualifications of sureties and their 
- Justification shall be as are prescribed by sections 194 and 195, in 
re8i>ect to bail upon an order of arrest 

§ 314, (Behig § 189 of 1848.) If the properfy or any part thereof 
be concealed in a building or inclosure, the sheriff shall publicly 
danand its delivery. If it be not delivered, he shall cause the build- 
ing or inclosure to be broken open, and take the properfy into his 
possession ; and, if necessary, he may call to his aid the power of 
his counfy. 

r § 315. (Being § 190 of 1848.) When the sheriff- shall have taken 

properfy, as in this chapter provided, he shall keep it in a secure 
place, and deliver it to the parfy entitied thereto, upon receiving his 
lawful fees for taking, and his necessary expenses for keeping the 
same. 

§ 316. (Added in 1849.) If the properfy taken be clauned 1^ 
any other person than the defendant or his agent, and such person 
shall make affidavit of his titie thereto, and right to tiie possesBion 
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tlteveof,«t8tiiig' the grounds of sodi right and title, and senre the 
Slime upon the sherifl;' the shet^ shall not be hoond to keq> the 
l ^iwpe rty , or deliver It to the plidntlff; nnleBS the i^afaitlff; on demand 
<^-hkn or his agent, shall indemnify the sheriff agi^nst such cUte 
by an undertaking, executed by- two sufficient soretieB, aooompanied 
by their affidavits that they are each worth double the value of the 
property as spedfied in the affidavit of the plaintifE^; and freeholders 
and householders of the county. And no claim to such property 
by any other person than the defendant or his agent shall be valid 
against the sheriff unless made as aforesaid, and notwithstanding 
such claim, when so made, he may FBtain the property a reasonable 
time to demand such indemnity. 

§ 317. (Added hi 1849.) The sheriff shall file the notice and affi- 
davit, with his proceedings thereon, with the derk of the court in 
which the action is pending within twenty days after taking the 
property mentioned therein. 



CHAPTER m. 

IfijuncUan, 

Sfecmnr 918. Writ of Injnnctlon aboliehed, and order substitated. 
819. Injanctloii : in what cases granted. 
890. At what time it may be granted. 
991. Notice, when reqnired ; tenmorary injunction. 
989. Seeoritj open injapction : duunaftes how ascertained. 
898. Order to show cause why injancnon should not be granted. 
994. Security, upon Injunction to suspend business of oorporatioiL 
896. Motion to Tacate or modify injunction. 
896. AffldavHs on motion. 

^ g M8« (Being g 101 of 1848.) The writ of ^junction as « pro- 
visional remedy is abolished; and an injunction, by order, is substl 
tuted therefor. The order may be made by the court in which the 
action is brought, or by a Judge thereof, or by a county judge, in 
the cai^ provided in the nest section ; and when made by a Judge 
may be enforced as the order of the court 

g 219. (Beu&g % 103 of 1848.) Where it shall appear by the com- 
plaint that the plaintiff is entitled to the relief demanded, and such 
relirf, or any part thereof, consists in restraining the commission 
or continuance of some act of the defendant, the commission (HT 
tiontJnuance of which, darkg the litigation, would produce great 
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or irrepan^le ii^ciiy to the plaintiff, or where, during the Utigalion, 
lb shall i^pear that the defendant Is doing, or threateas, or is aboat 
to do some act, i^ violation of the plaintiff's rights^ respecting the 
■atject o( the action, and tending to render the judgment ine^ 
f ectoal, a temporary ii^nnction may be granted to restrain auch act 
(Am'd in 1849.) 

§ 319. (As am'd in 1849.) Where it sh^ll appear by the com- 
plaint that the plaintiff is entitied to the relief demanded, and such 
relief, or any part thereof, consists in restraining the commission or 
oontinaance of some act, the commission or continuance of which, 
during the litigation, woidd produce vnjury to the plaintiff, or when, 
during the litigation, it shall appear that the defendant is doing, or 
threatens, or is about to do, w proeuHfng or wffering some nxXtohe 
done in violanon of the pliuntiff's rights, respecting the subject 
of the action, and tending to render the judgment ineffectual, a 
temporary ii\}unction may be granted to restrain sudi act And 
Vih&ire^ dufing the pendency qf an aeHon, U ehatt appear by qfftdanfit 
^at the dtfendant threatene^ or %s abaiti 1o remove^ cr diepoee cf Aw 
property, teUh iniewt to drfraud his eredUore^ a temporary ir^netion 
may be gramted to restrain such removal or disposition. 

% 220. (Being § 198 of 1848.) The inunction may be. granted at 
the time of commencing the action, or at any time afterwards, before 
Judgment, upon its appearing satis&ctorily to the judge, by the 
affidayit of the plaintiff, or of any other person, that sufficient 
grounds exist therefor. A copy of the affidayit must be serred with 
the iniunction. 

(Am'd in 1849.) 

§ 990. (As am'd in 1849.) The irgunction may be granted at 
the time of commencing the action, or at any time afterwards, be- 
fore judgment, upon its appearing satisfactorily to the court or 
judge, by the affidavit of the plaintiff, or of any other person, that 
sufficient grounds exist therefor. A copy of the affidavit must be 
served with the ii^Junction. 

§ 221. (Being § 194 of 1848.) An mjunction shall not be allowed, 
after the defendant shall have answered, unless upon notice, or 
upon an order to show cause ; but in such case the defendant may 
be restrained, until the dedsion of the judge granting or refusing 
the iidimctfmi. 

(Am'd in 1849.) 
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§ 9dl, (As am*d in 1849.) An injunction shall not be allowed, 
after the defendant shall have answered, nnlcss upon notice, or 
tipon an order to show cause; but in such case tl^^ defendant may 
be restrained, until the decision of the eourt or Judge, granting car 
refusing the injunction. 

§ 222. (Being § 195 of 1848.) Where no provision is made by , 
statute as to security upon an injunction, the judge shall require a 
written undertaking on the part of the plaintiff, with or without 
sureties, to the effect that the plaintiff will pay to the party enjoined 
such damages, not exceeding an amount to be specified, as he may 
sustain by reason of the injunction, if the court shall finally decide 
that the plaintiff was not entitled thereto. The damages may be 
ascertained by a reference, or otherwise, as the cour^ shall direct 

(Am'd in 1849.) 

g 393. (As am'd in 1849.) Where no prorision is made by statute 
as to security upon an iiijunction, the eourt or Judge shall require a 
written undertaking on the part of the plaintiff, with or without 
sureties, to the effect that the plaintiff will pay to the party enjoined 
such damages, not exceeding an amount to be specified, as he may 
sustain by reason of the injunction, if the court shall finally decide 
that the plaintiff was not entitled thereto. The damages may be 
ascertained by a reference, or otherwise, as the court shidl direct 

§ 223. (Bemg § 196 of 1848.) If the Judge deem it proper that the 
defendant, or any of several defendants, should be heard before 
granting the ii^unction, he may, by an order, require cause to be 
shown, at a specified time and place, why the injunction should not 
be granted ; and he may, in the mean time, restrain the defendant 

(Am'd m 1849.) 

§ 333. (As am'd in 1849.) If the eourt or Judge deem it jHroper 
that the defendant, or any of seyeral defendants, should be heard 
before granting the injunction, an order map be made regumnff cause 
to be shown, at a specified time and place, why the injunction should 
not be granted ; and the defendarU may, in the mean time, he re- 
ttrai'Md. 

% 224. (Befaig § 197 of 1848.) An h^unction to subtend the general 
and ordinary budneas of a corporation shall not be granted except 
by the court, or a Judge thereof. Nor shall it be granted witiiout 



i 
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due notice of the application therefor to tjie proper officers of the 
corporation, nnless the pkuntiff shall gire a written undertaking^ 
executed by two sufficient sureties, to tbe approved by the court 
or judge, to the effect that the plaint will pay all damages, not 
exceeding the sum to be mentioned in the undertaking, which such 
corporation may sustain by reason of the injunction, if the court 
shall finally decide that the plaintiff was not entitled thereto. The 
damages may be ascertained by a reference or otherwise, as the 
court shall direct 
(Am'd in 1849.) 

§ 934« (As am'd in 1840.) An injunction to suspend the general 
and ordinary business of a corporatioi^shall not be granted except 
by the court or a judge thereof. Nor shall it be granted without 
due notice of the application therefor to the proper officers of the 
corporation, except where the people of ifm State oure aparty to l^pro- 
eeedinQj and except tn proceedings to er^ofee the Udbility of doekholders 
in corporations and assodaiionsfor banking purposes^ after the first daiy 
of Janua/ry^ one thousand eight hundred and fifty ^ as such proceedings 
are or shaM he provided hy law, unless the plaintiff shall give a written 
undertaking, executed by two sufficient sureties, to be approved by 
the court or judge, to the effect that the plaintiff will pay all dam- 
ages, not exceeding the sum to be mentioned in the undertaking, 
which such corporation may sustain by reason of the injunction, if 
the court shall finally decide that the plaintiff was not entitled 
thereto. The damages may be ascertained by a reference or other- 
wise, as the court shall direct 

§9M« (Behig § 198 of 1848.) If the u^Junction be granted bya 
judge of the court, or by a county judge, without notice, the de- 
fendant, at any time before the trial, may apply, upon notice, to the 
judge of the court in which the action is brought, to vacate or 
modify the same. The application may be made ux>on the com- 
plaint and the affidavits on which the ii\junction was granted, or 
upon affidavits on the part of the defendant, with or without the 
answer. 

§ 226. (Bemg § 199 of 1848.) If the application be made upon 
affidavits on tiie part of the defendant, but not otherwise^ the 
plaintiff may oppose the same by affidavits or other proofs, hi addi- 
tion to those on which the injunction was granted. 

(Am'd hi 1870.) 
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% 9M. {Am un'd in 1870.) Tha appUeoHan menHaned in ihs kut 
mdhm ma$f be cppoad by aftdaniU cr Mm^proefs^ in adtliMon to ikom 
Ml 10AM the if^WMtion f0M granted. 



CHAPTER IV. 
Atkuihmeni, 

Saonov SIT. P ro perty of foreign eorpontloiie and of non-resident, or.absconding 
or eonoMled defendants, may be attached. 
Xn. Warrant, by whom granted, 
n^. In what cases warrant may be granted. 
880. Security in obtaining warrant 
S81. Warrant, to whom mrected and what to reqnire. 
88S. Mode of proceeding in executing warrant. 



S88. Proceeding in case of perishable property or yessels. 

m Interest in corpomtions or associations liable to attachment 

885w Attachment, how executed on property incapable of manual 



delivery. 

Sa& Certificate of defendants Interest to be fnadshed by eqipQiatioB. 
S8T. Judgment, how satisfied. 
Wd. When action to reoorer notss, etc, of defendant may be prosecuted 

by plaintiirin the action in which the attachment Issued. 
i89L Bond to sheriff on attachment, how disposed of, on Judgment for 

■ dcKfendant * 
MO. Discharge of attachment and return of property, or its proceeds, to 

defendant, on his appearsnce in action. 
941. Undertaking ou the part of the defendant 
t4S. Wheft sheriff to return warrant and proceedings tbereon. 
M8. Sheriff's fees. 

g 227. (Added in 1840.) In an acdon for the reeoTeiy of money 
againfit a corporation created by or under the laws of any 
other State, gorennnent or coontry, or agtttnst a defendant who 
is not a resident of tliis State, or against a defendant who has 
absconded or concealed himself, as hereinafter mentioned, the 
pldntiff, at the time of issuing the summons, or at any time after- 
wards, may haye the pr<^perty of such defendant attached in the 
manner hereinafter prescribed, as a security for the satisfaction of 
jufih judgment as the plaintiff may recoTer. 

, (Am'd iu 1857 and 1866.) 

g 227. (As am'd in 1867.) In an action for the recoTery of the 
money against a corporation created by or under the laws of any 
other State, government or country, or against a defendant who is 
not a resident of this State, er agamx^ a dtfenda/tU who has dbeeanded 
«r etmeealed himedf^ er whenM&r any pereon or torporaUon ie abotit to 
remow any of hie or He proper^ from this State, or hoe aeeignedj die- 
poeedoffOreeoretedfOrieabouttoaeeign^diepoeeofjOreecreteanyofhie 



cr 4(9 property witk inUfnt to dtfrwud eredUtrt^ a$ hereiwifftor fn^ 
tkmedy tbe pla^tiff, at the time of ksaing the stmimoiiB, or At saaf 
time afterwards, may have the property of sach defendant or cotpo* 
ration attached, in the manner hereinafter prescribed, ieks a Becuit)r 
for the satisfaction of sttch Judgment as the plidntiff may recover;; 

.§ 31i7. (As am'd in 1866.) In an action anting an emUraet 
tar the reoorery of money only, or in an aeHon for Iho wrong-' 
JkU eofMMTmn tf penonai proport^^ dgaim^ % corporation created 
hy or under the laiwA^ of any otiier State, gotemment ov 
country, or against a defendant who is not a resident of this 
State, or against a de|fendatit who lias absconded or conoealed 
himself, or whenever any person or corporation is about to re- 
more any of his or its property from this State, or has assigned, 
disposed of, or secreted, or is about to assign, dispiose of, or secrete, 
any of his or its property, with intent to defraud creditors, as here- 
inafter mentioned, the plaintiff, at the time of issuing the summons, 
or any time afterwards, may have the property of such defendant 
or corporation attached, in the manner hereinafter prescribed, as a 
security for the satisfaction of such Judgment as the plaintiff may 
recover; and for thepwpotes bf ifiU seeHon an aiaHon shaH be deemed 
oommoneed wAmi ^ enminoiu U iwued^ provided^ howewr, ^at per' 
mnud eertke pf eueh eummone ehaiJBL be made^ or pubUeaUon thereof 
commenced^ within thirty daye. 

g93S« (Added in 1849.) A warrant of attachment must be 
obtained from a Judge of the court in wliich the action is brought, 
or from a county Judge. 

» * • . 

§ 229. (Added m 1849.) The warrant may be issued whenever it 
shall appear by affidavit that a cause of action exists against such 
defendant, specifying the amount of the claim and the grounds 
thereof, and Uiat the defendant is either a foreign corporation, or 
not a resident of this State, or has departed therefrom with intent 
to defraud his creditors, or to avoid the service of a summons, of 
keeps himself concealed therein with the like intent 

(Am'd m 1867 and 1860.) 

% 229. (As am'd in 1857.) Same as § 229 of 1849, except that the 
following words were added at the aid thereof : 
13 
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**0r tkat stuh eorporoHan &r peraon ha$ remowd, or is about to 
remawy any ofhUorvU property from iM% J^cOe with intent to drfraud 
Tiisorits creditorSy or has assignedy disposed of, or secreted, or is dbovito^ 
assign, dispose of, or secrete, any of Ms or its proper^ with ^ Wee intent^ 
whether such defendant he a resident of this BtaJte or not.^^ 

§ 3d0. (As am'd in I860.) The warrant may be issued when- 
ever it shidl appear by affidavit that a cause of action exists 
against such defendant, specifying the amount of the claim and 
the grounds thereof, and that the defendant is either a foreign 
corporation, or not a resident of this State, or has departed 
therefrom with intent to defraud his oreditors, or to avoid the 
service of a summons, or keep himself concealed therein with 
like intent, or that such corporation or i>eison has removed, or 
is about to remove, any of his or its property from this State with 
Intent to defraud his or its creditors, or has assigned, disposed of, or 
secreted, or is about to assign, dispose of, or secrete, any of his or 
its property, with the like intent, whether such defendant be a 
resident of this State or not 

It sham he the dtUy of the plaintiff procuring such tearramt, within 
ten days after the issuing thereof, to cause the affidavits on which the 
same toas granted to he filed in the office qf ihe derkofihe county in 
which the action is to he tried, 

§ 23Q. (Added in 1849.) Before issuing the warrant, the judge 
shall require a written undertaking on the part of the plaintiff, 
with sufficient surety, to the effect that, if the defendant recover 
judgment, the plaintiff will pay all costs that ma/ be awarded 
to the defendant, and all damages which he may sustain by reason 
of the attachment, not exceeding the sum specified in the under- 
taking, which shall be at least two hundred and fifty dollars. 

(Am*d in 1863.) 

§ 330. (As am'd in 1862.) Before issuing the warrant the judge 
shall require a written imdertaking on the part of the plaintiff^ with 
sufficient surety, to the effect that, if the defendant recover judg- 
ment, or the attachment he set aside hy the order of the court, the 
plaintiff will pay all costs that may be awarded to the defendant, and 
all damages which he may sustain, by reason of the attachment, 
not exceeding the sum specified in the undertaking, which shall be^ 
at least two hundred and fifty dollars. 



} 



J 
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% 231. (Added in 1849.) The wamtnt shall be dliected to fha 
llieriff of any comity in which property of such defendant may 
be, and shall require him to attach and safbly keep all the property 
Of such defendant within his coonty. Several warrants may be 
issued at the same time to the sheriff of different counties. 

(Am'd in 1851.) 

§ 931. (As am'd in 1851.) The warrant shall be durected to the 
sheriff of any county in which property of such defendant may be, 
and shall require him to attach and safely keep all the property of 
such defendant within his county, or so mtieh thereof as may be mffr 
dent to iot^fif the plaintiff^ 8 demand^ together with costs a/nd expenses; 
the amount of which must be stated in conformity toOh the complaint^ 
together with casts amd eo^tenses. Several warrants may be issued at 
the same time to the sheriffs of different counties. 

% 333. (Added hi 1849.) The sheriff to whom such warrant of 
attachment is directed and delivered shall proceed thereon, in all 
respects, in the manner required of him by law in case of attach- 
ments against absent debtors ; shall make and return an invjentory 
and shall keep the property seized by him, or ,the proceeds of such 
as shall have been sold, to answer any Judgment which may be 
obtained in such action, and shall, subject to the direction of the 
court or judge, collect and receive into his possession all debts, 
credits and effects of the defendant The sheriff may always take 
BQch legal proceedings, either in his own name or in the name of sudi 
defendant, as. may be necessary for that purpose, and discontinue 
the same at such times and on such terms as the court or Judge may 
dhrect 

§ 333. (Added in 1849.) If any property so seized shall be perish- 
able, or if any part of it be claimed by any other person than such 
defendant, or if any part of it consist of a vessel, or of any share or 
interest therein, the same proceedings shall be had in all respects as 
are provided by law upon attachments against absent debtors. 

% 934. (Added hi 1849.) The rights or shares which such defend- 
ant may have in the sto(^ of any association or corporation, 
together with the interest, and profits theret^n, and all other proj)- 
erty in this State of such defendant, shall be liable to be attached 
and levied upon and sold to satisfy the Judgment and execution. 
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. '% 3M* (Added in 1849.> The ^icecatloa^'ibe attacdimenil m:pon, 
pay: such rigtitB, iduures, or «ay debts or other property iBcepaiile o£ 
loanual d^reiy to the sheriffi ehall be made }3f leftviog a oertified 
copy of the wacraiit of attactoient irith ihe preildeiit or othor 
head of the associatioii or coiporatioii, or the secretary, cashiery ot 
managing agent thereof, or -with the debtor or individual holdhig 
such properly, with a notice showing the properly levied on. 

g 336. (Added in 1849.) Whenever the sherifT shall, with a War^ 
rant of attachment or execution against the defendant, apply to 
such officer, debtor or individual, for the purpose of attaching 01^ 
levying ui)on such property, such officer, debtor or individual shall 
furnish him with a certificate, under his hand, designating the num* 
her of rights or shares of the defendant in the stock of such associa- 
tion or corporation, with any dividend, or any incumbrance thereon^ 
or the amount and description of the property held by such associa- 
tion, corporation or individual, for the benefit of, or d^t owing to, 
the defendant If such officer, debtor or individual refuse to do so, 
lie may be required by the oourt or Judge to attend before him, and 
be examined on oath concerning ^e same, and obedience to such 
orders may be en|(»xied by attachment 

§287. (Added in 1640.) In case Judgment be entered for the plaint* 
IS in such action, the sheriff shall satisfy the same out of the prop* 
erty attached by him, if it shall be sufficient for that purpose : 

1. Bypaying over to such plamtifftiie proceeds of aU sales of peorish* 
able property, and of any vessel, or sliare or interest in any Tessel^ 
sold by him, or of any debts or credits collected by him, or so maxSh 
as shall be necessary to satisfy such judgment 

3. If any balance remain due, anH an execution shall have been 
Issued on such Judgment, he shall proceed to sell under such J 

execution so much of the attached property, real or i)ersonal, 
except as provided in subdivision four of this section, as may 
be necessary to satisfy the balance, if enough for that purpose 
shall remain in his hands ; and in case of the sale of any rights- or 
siiares in the stoclc of a corporation or association, the sheriff shall 
execute to the purchaser a certificate of sale thereof, and the pur<» 
chaser shall thereupon have all the rights and privileges in respect 
thereto which were had by such defendant 4 
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^ ltmijfU4^€^iJiti/&keisptopa^ to t&e ^eCendairt ahaU 

bave passed out of the hands of the sheriff "vnthout hftTuig been 
8Qi«L«r oonhPTorted istamoM^, tooh tdieiiff ahall r^osseas hunself of 
tiieaame, and ior.ttotvpttpoee shall iunrei aU the aothoiitjr which 
hai.hftdAtp fld» the same imder the att^diaxMiit; «iid aiij penon 
who shall willfully conceal or withhold such property from the 
sheriff shall be liable to double damages at the suit of the party 
iiyured. 

4. Untn the judgment against the defendant shall be paid, the 
sheriff may proceed to collect the ntstes and pther evidences of debt, 
and the debts that may have been seized or attached under the 
warrant of attachment, and to prosecute any bond he may have 
taken in the course of such proceedings, and apply the proceeds 
thereof to the payment of the judgment 

When the judgment and all costs of the proceedings shall have 
been paid, the sheriff, upon reasonable demand, shall deliver over 
to the defendant the residue of the attached property, or the pro- 
ceeda thereof. 

(Am*d fax 1859.) 

§ 337. (As am'd in 1859.) Same as § 287 of 1849, to sub. 4, and 
from thenoe as follows : 

4 Until the judgment against the defendant shall be paid, the 
shfiEriff may proceed to collect the notes, and other evidences of debt, 
and the debts that may have been seized or attached under the war- 
rant of attachment, and to prosecute any bond he may have taken 
in the course of such proceedings, and apply the proceeds thereof 
to the payment of the judgment 

At 1h$ expiration of 9ix months from the docketing of the Judgment^ 
the eaurt shaU hate potuery upon the petiHon of the pktintiff^ aooompch 
nUd by an crfldavitf setting fortJtfuUp aU the proceedings whieh haw 
been had by the sheriff since the service of the cOtaehment, the property 
attached^ and the d^pos^HAon thereof y amd also the afftdomt of the sheriff 
that he has used diUgence and endeavored to coUect the evidences qf debt 
it^kis hands so attoMdyokd that there remains uneoUooted of the same 
any part or portion thetwf, to order the tariff toseil the same upon 
snuh terms and in sueh manner as shoM he deemed proper, -Notice of 
eueh appHcaUon shaU be given to the dufemdanJt or Ms attorn^ ^ ^ 
d^endant^aUhaoe appeared in the action. Incase the summons has 

not been personally served on the drfendantj the court <Aa0 make sueh 

13* 
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mU or tfrder a»ti>^ aenriee nf fuftiee and ^ time €f $etdo$, a$ AaU 
be deemed JtuL 

When the judgment and all oostB of the pnxseedings duill baw 
been paid, the sheriff, npon xeasonable demand, shall ddlTsr over to 
the defendant the residue of the attached property, or the prooeeda 
thereof. 

§ 338. (Added m 1849.) The actions herein authorized to be 
brought by the sheriff may be prosecuted by the plaintiff, or under 
his direction, upon the delivery by him to the sheriff of an under- 
taking, executed by two sufficient sureties, to the effect that the 
plaintiff will indemnify the sheriff from all damages, costs and 
expenses on account thereof, not exceeding two hundred and fifty 
dollars in any one action. Such sureties shall in all cases, when 
required by the sheriff, justify, by making an affidavit that each is a 
householder,, and worth double the amount of the penalty of the 
bond, over and above all demands and liabilities. 

% 980« (Added in 1849.) If the foreign corporation, or absent or 
absconding or concealed defendant, recover judgment against.the 
plaintiff; in such action, any bond taken by the sheriff, except such 
as are mentioned in the last section, all the proceeds of sales and 
moneys collected by him, and all the property attached remaining 
in his hands, shall be delivered by him to the defendant or his 
agent on request, and the warrant shall be disdiaiged, and the 
property released therefrom. 

g 240. (Added hi 1849.) Whenever the defendant shall have ap- 
peared in such action, he may apply to the officer who issued the 
attachment, or to the court, for an order to discharge the same, and, 
if the same be granted, all the proceeds of sales and moneys col- 
lected by him, and all the property attached remaining in his hands, 
shall be delivered or paid by him to the defendant or his agent, and 
released from the attachment 

(Am'd m ISCfd.) 

g 340. (As am'd hi 1803.) Same as § 240 of 1849, except that the 
following words were added thereto dt the end thereof: 

**Afkd uihere ikere ie mare than om dtfemdamt^ amd eenerol pnperiif 
efeii^k&rcfihAdef^fRdas^hMht^ 

mmd^ ike dtfendant uhoee eenerdl property hoe been eeieed may apfiy 
to the offieer vlho ieaued the attaehment for reUrf under thie eeeUon,** 
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% 041. (Added in 1849.) Upon sudbi appliGati<m fhlb defendant shall 
deliver to the court or officer an undertaking execated by at least 
two soreties, resident and freeholders in this State, approved by such 
oonrt or officer, to the effect that the sureties will, on demand, pay 
to the plaintiff the amoimt of the judgment that may be recovered 
against the defendant in the action, not exceeding the sum specified 
in the undertaking, which shall be at least double the amount 
claimed by the plaintiff in his complaint. 

(AmM hi 1857, 18ed and 1869.) 

§ 241. (As am*d in 1857.) Upon such application the defendant 
shall deliver to the court or officer an undertaking executed by at 
least two sureties, toho a/re residents and freeholders, cr TumiehoHderSy 
in this State, approved by such court or officer, to the effect that the 
sureties will, on demand, pay to the plaintiff the amount of judg- 
ment that may be recovered against the defendant in the action, not 
exceeding the sum specified in the undertaking, which shall be at 
least double the amount claimed by the plaintiff in his complaint 
Jff U ahaU appear hy affidavit that tTie property aUached he less tlian 
the amount claimed by the plaintiff, tJie court or officer issuing the 
attachment may order the same to be appraised, and the amount of 
the undertaking shaU then be double the amount so appraised. And 
in all cases the defendant may move to dischwrge the attachment as 
in the case of other provisional remedies. 

% 241. (As am*d in 1862.) Same as § 241, as amended in 1857, except 
that the following words were added at the end thereof : 

"And where there is more than one defendant, and several property 
of either of the defendants has been seized by virtue of the order of 
attachment, the defendant whose several property has been seised may 
ddiver to the court or officer an undertaking in accordance with the 
provisums of this sectiony to the effect that he will, on demand, pay to 
the plaintiff the amount of judgm^ent that may be recovered against 
sueh defendant. And aU the provisions of this section applicable to 
such undertaking shaU be applied thereto" 

§ Ml* {As am'd in 1869.) Upon such application the defendant 
flbAlI deliver to the court or officer an undertaking executed by at 
least two sureties, who are residents and fireeholders or householders 
In this State, approved by such court or officer, to the effect that the 
sureties will, on demand, pay to the plauitiff the amount of judg- 




not exceeding i^ svm flpecified iniim i)^erta)dAg» w^hicti aMU. )>e ^ 

atleaat douli]<9 theamoimt daiiiied by 1^ plaintiff In hk oomgiimiX, ; 

If it shall appear, Ji)graffidaYit that the proper^ attaoltefi \» jkipa ^ 

than the amotmt daimed by the p^4ntiff» the OQurt or. offieer ^aoiog : } 

the aliachiiient may order .^e same to be appraised, and tb» aoioant 

of the undertaking shall then be double the amount so appraised^ 

And the ^aiamUff ma^, wiGUn ^vrm da^ aftet reoemng wnttuk . 
notice of the fiUng cf such undertaking^ give neUee to ^ aheriff ^UU 
he excepts to the sufficient qf the attreOee. ff he faUa ao to do, he ahaU 
be deemed to have waived aU c^^jeeUon to them. When the piednUff 6EI^ 
eepta^^afwreHeathaUjust^onncUeeinUkemcv/^^ 
arreat. 

And the aheriff ahaU he reaponaibie for the auffidefn^ <ff the aurediea, 
and may retain posaeaaion ef the property attached, and the proceeds 
thereof in hia handa, untU the otQeetUm to them ia e&her waived aa aibove 
provided, or untU they ahaU Jtiatffi/, or new auretiea ahcdlbe aubat^ted ' 



And in all cases the defendant may move to dischaige the attach- 
ment, as in the case of other proyisional remedies. 

And when there is more than one defendant, and several property 
of either of the defendants has been seized by yirtue of the order of 
attachment, the defendant whose several property has been seized, 
may deliver to the court or officer an undertaking in accordance with ' 
the provisions of this section, to the efibct that he will, on d^nand, 
pay to the plaiutiff the amount of judgment that may be recovered 
against such defendant 

And all the provisions of this section applicable to such under- 
taking idiall be applied thereto. 

§342. (Added in ld49.) When the warrant shall be fhlly exe- 
cuted or discharged the sheriff shall return the same, with his pro- 
ceedings therepn, to the court in which the action, was brought. 

§ 243. (Added in 1849.) The sheriff shall be entitled to the same 
fees and oompensatlon for services, and the same disbursements, 
under this title, as are allowed 1^ law for like services and dkburse* 
ments under the provisions of chapter 5^ title 1, and part 2 of the 
revised statutes. 

(Am'd in 1865.) 
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. 8 Mil t^s.aaai?d in 1805.) 'The sheriff slwll hii entiOed to the 
same fees and compensation for services, and the same disbmse- 
midati^waSiet^ this titie^ aJi -»re afio^M bf law for l&e BeiVieeis imd 
iSkbtmaeihedtsr under the prbvisionr of ehapterlS/tiilel, and psat % 
<^ the revised dtatntes. I¥i^Bifyd,howederltkatnapdufMgeor€tJ^ 

fir making ^la^yOndtueh compmBoMm fifr hk trovUe and aepeme 
in taking poetessum of and preserving the property as shaUbe fixed by 
ike cffieer iamiimg ^s atkuHmffn^^ urUem a HetUemmt 9haU be had cr a 
jadgmeni thaU b» recovered and jOoUeoted in whe4er or in part in the 
aetian in which the attachment in this title referred to shaU haw ^susd, 
jindui^^&ne a judgment ^shaXt have been receMr^ and ceUected in part 
vnlyi the amount cf his poimdage shaH'ndt be estimated upon any guin 
greater ftan the sum eeUteted upon such Judgment, AndiVhere a set- 
^emMt shaUbe had^ the amount of his poundage shaHnot he estimated 
^tpon any sum greater Man ^^ ammnt at which said setUmnmt is 
made. - - ' . 

CHAPTER V. 
Provisional Jtemedies, 

fixonoir 244. Powers of court as to recefyers, deposit of money, etc., in court, 
and ottier proTirional remetflet. 

§ 244 (Bemg § 200 of 1848.) Until tiie legislature shall otherwise 
provide, the conrt may appoint receivers, and direct the deposit of 
mon^y or other thing in court, and grant the other provisional 
I'emedies now exisling, according to the present practice, except aa 
otherwise provided in tliis act 

(AmM in 1851, 1852, 1857, 1858, 1862 and 1867.) 

§ 244. (As am'd in 1851.) A re<^eiver may be appbinted : 
Ik Before Judgment, provisionally, on the application of either 
par^, when he estabUshes a prima fade right to such property 
which is the subject of the action, and which is in the possession 
of an adverse party, and the property, or its rents and profits, are 
in danger of being lost or materially injured or impaired. 

2. After judgment, to cany the judgment into effect 
,8. 'After judgment, to dispose of the property according to the 
judgment, or to preserve it during the pendency of an appeal, or 
when an execution has been returned unsatisfied, and the judgment 
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debtor reflises to apply his property in satlsfiictioii of the Judg- 
ment. 

4 In the cases provided in this code and by special statates, when 
a corporation has been dissolved, or is insolrent, or in imminent 
danger of insolvency, or has forfeited its corporate rights. 

5. In such other cases as are now provided by law or may be in 
accordance with the existing practice, except as othenvise provided 
in this act 

The court may grant the other provisional remedies now existing 
according to the present practice, except as otherwise provided in 
thisact 

When it is admitted by the pleading or examination of a party, 
that he has in his possession, or under his control, any money or 
other thing capable of ddivery, which, being the subject of the liti- 
gation, is held by him as trustee for another party, or which belongs 
or is due to another party, the court may order the same to be 
deposited in court, or delivered to such party, with or without 
security, subject to the further direction of the- court 

Whenever, in the exercise of its authority, a court shall have 
ordered the deposit or delivery of money or other thing, and the 
order is disobeyed, the court, besides punishing the disobedience, 
as for contempt, may make an order requiring the sheriff to take 
the money or thing and deposit or deliver it in conform!^ with the 
direction of the court 

When the answer of the defendant admits part of the plaintiff's 
daim to be just, the court on motion may order such defendant to 
satisfy that part of the claim, and may enforce the order as it en- 
forces a provisional remedy. 

§ 244. (As am'd ui 1852.) Same as § 244, as amended in 1851, ex- 
cept in sub. 1, which was amended so as to read as follows : 

1. Before judgment, on the application of either party, when he 
establishes an apparent right to property which is the subject of 
the action, and which is in the possession of an adverse party, and 
the property, or its rents and profits, are in danger of being lost or 
materially injured or impaired. 
And In sub. 5, which was amended so as to read as follows : 
5. In such other cases as are now provided by law, or may be in 
accordance with the existing practice, eicept as otherwise provided 
in this act 
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When it is admitted by the pleading or examination of a paiiy, 
that he has in hia possession, or nnder his control, any money or 
other thing capable of delivery, which, being the subject of the 
litigation^ is hdd by him as trustee for another party, or which be- 
longs or is due to another party, tiie court may order the same to 
be deposited in court, or deliyered to such party, with or without 
securi^, subject to the further direction of the court 

Whenever, in the exerdse of its authority, a court shall have 
ordered the deposit, delivery cr eoryoeyance of money or other prap' 
erty^ and the order is disobeyed, the court, besides punishing the 
disobedience, as for contempt, may make an order requiring the 
sheriff to take the money or property, and deposit, deliver cr convey 
it, in conformity with the direction of the court 

When the answer of the defendant admits part of the plaintiff's 
claim to be just, the court on motion may order such defendant to 
satisfy that part of the claim, and may enforce the order as it 
enforces a provisional remedy. 

§ 244. (As am'd in 1857.) Same as § 244, as amended in 1852, 
except in sub. 5, which was amended so as to read as follows : 

5. In such other cases as are now provided by law, or inay be in 
accordance with the existing practice, except as otherwise provided 
by this act 

When it is admitted by the pleading or examination of a party, 
that he has in his possession, or under his control, any money or 
other thing capable of delivery, which, beiug the subject of the liti- 
gation, Sa held by him as trustee for another party, or which 
belongs or is due to another party, the court may order the same to 
be deposited in court, or delivered to such party, with or without 
security, subject to the further direction of the court 

Whenever in the exercise of its authority a court shall have 
ordered the deposit, delivery or conveyance of money or other 
property, and the order is disobeyed, the court besides punishing 
the disobedience, as for contempt, may make an order, requiring 
the sheriff to take the money or property, and deposit, deliver or 
conv^ it, in conformity with the directfon of the court. 

When the answer of the defendant eoBpretdy, or by not denying, 
admits part of the plaintiff's claim to be just, the court on viotion 
may order such defendant to satisfy that part of the claim, and 
may enforce the order as it enforces a Judgment or providonal 
remedy. 



« 

^J344», (As ain*d in 13V80 8«hu) aa S 944, u aMencM in. 1857, 
except in «ubdlvisi<m9 1 and 4, wMch wfin r^speettrelj aml^ndcd 
00 as to read as follows: 

1. Before Judgment on the application of either par^, wlien hie 
establishes an aiq;kBrent right to proper^ which is the scdbject of tius 
action, and whiohis in possession of an adyearse partjr, and the pvopi* 
eriy, or its rents or profits, are in danger of being lost or mateiiallj 
i]\}nred or impaired, exc^ in eaaes i/JtersjudgmmUvfitm/ailiiure towir 

4. In the cases provided by this code and by special 8tatates» | 

when a corporation has been dissolyed,. or is insolvent, or in 
imminent danger of insolvency, or has forfeited its corporate 
rights, and in like ca$ei qf ^ propertft vUhin IMi State of foreign 
eorporaiumi. 

% 244. (As am'd in 1892.) Same as § 244, as amended in 1868, 
except in sub. 4, which was amended so as to read as follows: 

4. In the cases provided in this code and by spedal statutes, ^ 

when a corporation has been dissolved, or is insolvent, or in ^ 

imminent danger of insolvency, or has forfeited its corporate 
rights, and in like cases of the property within this State of for- 
eign corporations. Receivers of tke property trithin Ihie State of 
foreign corporatione shaU be allowed the eame commimons as are 
aUotoed hy law to the trustees of the elates of absconding, concealed 
and nonrresident ddttors, 

§ 344« (As am'd in 1867.) A receiver may be appointed : 

1. Before Judgment, on the application of either party, when he 
establishes an apparent right to property whidi is the subject of 
the action, and which is in the possession of an advsrse party, 
and the property, or its rents and profits are in danger of -being- 

lost or materially injured or impaired, except in cases where judg- i 

ment upon fiulure to answer may be had without application to the ■ 

court 

2. After judgment to cany the judgment into effect 

8. After judgment to dispose of the property according to the 
judgment, or to preserve it during the pendency of an appeal, or 
when an execution has been returned unsatisfied, and the judg- 
ment debtor refuses to apply his projierty in satisfaction of the 
judgment i 
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4 In the eases proyided in this code, and by q»ecial stotates, 
when a corporation has been dissolTed, or is insolyent, or in immi- 
nent danger of insolrency, or ha» forfeited its ooixKxrate rights ; and 
in like cases of the properly "within this State of foreign ooix>ora- 
tions. BecdTei^i of the propei^ within this State of foreign or 
iriik&t corporations shall be allowed wck commUriani m may he fixed 
hy 1h» court appwnUng them, not oxteeding five per eent on f^ 
amount received and ditbursed hy them. ' 

5. In sach other cases as are now provided by law, or may be in 
accordance with the existing practice, except as otherwise p^yided 
in this act 

When it is admitted by the pleading or examination of a party, 
that he has in his possession, er under, his control, any money or 
other thing capable of dellyery, which, being the subject of the 
litigation, is held by him as trustee fbr another party, or which 
belongs or is due to another party, the court may ozder. the 
same to be deposited in cotfft, or ddiyered to such party, with or 
without security, subject to the fhrther direction of the court 
-« WheneYer, in the exercise ^ its authority, a court shall h»m 
ordered the deposit, delivery or conveyance of money or othe^ 
proper^, and the; order is disobeyed, the court, besides punishing 
the disobedience, as for cpni^pt, may m<ike an order, requiring 
the sheriff to ti^ the money or property, and deposit, deliver. or 
Gsmvej it, in ccm&rmi^ with the direction of the court 

TVlien' the answer of the defendant expresdy, or by <not doiyingi 
limits |Mirt of the plaintiff's claim to be just, the court on motion 
may order such defendant to satisfy that part of the claim, and may 
enlbrce the : order, as it enforces a judgment or provisional remedy. 

« 
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TTTLiB VUL 

Of the IHal and Judgment ii^ CkU 

Ceaftxb L Judgment upon f aflnre to raswer. 
n. Issnea, and the note of tiial. 
* UL Trial by jury. 

IV. Trial by tbe conrL 
y. Trial by referees. 
VL The manner of entering jndgment 



CHAPTER L 

Jud0Mnt upon faUure to answer. 

SxoTXOV MS. Judgment, what 

S46. Jndgment on faftnre of defendant to auBwer. 
947. Judgment on frlToloua demurrer, answer or reply. 

§ d45. (Being g 201 of 1848.) A judgment is the final detennina- 
tion of the rights of the parties in the action. 

§ 246. (Bemg § 203 of 1848.) Judgment may be had, if the de- 
fendant &il to 'answer the complaint, as follows: 

1. In an action arising on contract for the reooveiy of money 
only, the plaintiff may file with the clerk the summons and com- 
plaint, with proof of service, and that no answer has beoi received. 
The derk shall thereupon enter Judgment for the amount mentioned 
in the summons. 

2. In other actions the plaintiff may, upon the like proof, apply 
to the court, at the time and place specified in the summons, for 
the relief demanded in the complaint. If the taking of an account 
or the proof of any &ct be necessary to enable the court to give 
Judgment, or to cany the Judgment into effect, the court, instead 
of taking the account or hearing the proo( may, in its discretion 
order a reference for that purpose to any person, firee firom all ex- 
ception, to be named by the plaintiff. And where the action is for 
the recovery of money only, the court, if the plaintiff require it, 
shall order the damages to be assessed by a jury; or, if the ex- 
amination of along account be involved, by a reference as above 
provided. 

(Am'd m 1849, 1851 and 1858.) 
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§ 246. (As am'd In 184^.) Judgment may be bad, if tbe defimdant 
fiul to answer tbe complabit, as follows: 

1. In anp action arising on contract, for tbe recoveiy of money 
only, tbe plamtiff may filewitb tbe clerk prwf of p&ntmaH service 
of tbe sunmons and eomiplaint on one or more of the dtfendanU^ or 
of the wmm/onM aeoordinff to iho promion$ of eeeUon 180, and tliat no 
answer bas been receiYed. The elerktSkaU "thereupon enter judffment 
for the amount mentioned in the mmmion* ogaiMit the dtfendoAt or 
dtfendanU^ or againet one or more of eeveral dtfendante, in ths eases 
provided for in eecUon 186. Bui^ if the eompUUrU he not sworn to^ and 
swih aeUon is on an instrument for the poffmeni of money onJpy the 
derk, on its production to A«m, ^taU assess the amount due to tKe 
pUdniijf thereon ; and in other eases shaU asoertam the tmumnt tehich 
the piaintiff is entifXed to recover in such aetiony from Ms examination 
under oath, or other proof and enter ^ judgment for the amount so 
assessed or aseertamed. In ease the defendant give notice of appear' 
anee in ^ action he shaU be entitled to five day^ hotioeofthe time and 
place of sfU/ch assessment, 

3. In otber actions tbe plaintiff may, npon the like proof, apply 
to tbe court, cfler the expiration of the time for answering ^ for tbe 

« 

relief demanded in the complaint. If tbe taking an account or tbe 
proof of any fact be necessary to enable tbe court to ^ve judgment, 
or to carry tbe Judgment into effect, tbe court, instead of taking tbe 
account or bearing tbe proof, may, in its discretion, order a refer- 
ence for that purpose to any person, free from all exception, to be 
named by tbe party. And where tbe action is for the recovery of 
money only, or of specific real or personal property, with damages 
Ibr Ibe wilbbolding thereof, the court may issue a writ of inquiry or 
order the damages to be assessed by a jury ; or, if tbe examination 
of a l<mg account be inyohred, by a reference as above provided. 
In case the drfendant give notice of appecMranee in the action hrfore 
the eoBpiration of the time for answering, he shaU he entitled to eight 
days* notice of the time and place of application to the court for the 
reUef demanded by the eompiaint in such actions, 

8. In actions where the service of the summons and complaint was 
not personal^ the plaintiff may y in like manner, apply for judgment^ 
and the court shall thereupon cause proof to he taken of the de- 
mand mentioned in the complaint, and in case the defendant is a 
nonresident, shaU cause the plaintiff or his agent to be examined on 
oath as to any payments that have been made to such plaint^, or to 
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mm m^et9M9M96i on account of muh4m«mdi 4md wi$f tm^^rjndg' 
mentfoT &iO amount which hA^i^oiitiM fo rooauTtiCmiii. w^9^¥^ 90 ^ 

4i^4^^fd8rof ths^oowti touMnffth4 rtMhiMaiii^pf any €tM&0T 
^^«MA fiMy U direetod bgi m»Bh J»ag$tmU U^ hf trtmtfomd or 
ddioored, or the redUvUoii of oavy monoy tha^maj^ho ooUeoted uhdor 
or by virtue qfoueh Judgment, in ooM the dtfondant ot hioi^eooni- 
utiuo OuiU.iXfpi^ omd ^vdrntttodtoid^frndtho aotim,'und'tMf 
wueeeod iniuoh dtfonoe. 

§248, (Ab am'd in 1851.) Bme aa^JM* as amaadedin 1846 tQ 
aab. d,«iidfnMn(h^oeasfollovB: ^• 

2, In other actions tbe plaintiff Buy, opontilie like pioof;«p^ 
the court, after the expiration of tiie time ior anawering, for th^ 
relief demanded in the complaint If the taldng of an aocoont or 
Ihe proof of any fact be neceaaaiy to enaMe the court to give Jndgr 
tnent, or to cany the judgment into effect, the court may toko the 
aeeownt or hear the proof, or may, in its discretion, order a refer- 
ence for thai purpo$e» And where the action is for the recovery of 
money oxdy, or of specific real or personal property, with damages 
for the withholding thereof, the court may ordet Hie damages to 
be assessed by a Jury, or, if the examination of a long account be 
inrolyed, by a reference as above provided. JIf the defendant giv^e 
notice of appearance in the action before the expiration of tfi^ 
time for answering, he shall be entitied to eight days* notice of the 
time and place of application to the court for the relief demanded 
,by the eomjMnt, 

8. Inactions where the service of the sttffMMnt was &y|ni5ftl60f«9il, 
the plaintiff may, in like numn^, apply for Judgment, aid the court 
mutt thereupon require proof to be made of the demand mentioned 
in the complaint, and, »/the defendant be iio^ a r^tjdtfnt of (^ Siate^ 
muit require the plaintiff or his agent to be examined on oatii ror 
opeeting any payments that have beeif made to the plaintiff; or to any 
one for his use, on account of such demand, and may render judg- 
mont for the amount tohieh he is entitled to recover. Brfore render- 
ing judgment ihe court mayy in its dtscretUm, require the plaintiff 
to cause to be filed satisfactory security to abide the order of the 
court touching the restitution of any estate or effectswhic^ may be 
directed by such Judgment to be transferred or deliver^, or the 
festitution of any money that may be collected under or by virtue 



<rf wch JiittJgto^i, In <laaft ilia datodaait or his iepg c BCtt tallifiaiJh«ffi 
ftppfy aod 1»e jfedmittedioi dafend UiiB ftctiosiv and dMll mooeed im 
trndt defense. 

§ 346. (As am*d in 1858.) Judgment may be had, if the defend-^ 
i|]^t lallstQ answer the complaint, as iollowa; 

1, In any action arising on contract for the xecoTeiy of money 
only, the plaintiff may file with the derk proof of personal service , 
of the summons and complaint on one or more of. the defendants, 
or of the summons, according to the proTisions of section 180, and ^ 
that no answer has been received. The clerk shall thereupon enter , 
judgment for the amount mentioned in the summons against the . 
defendant or defendants, or against one or more of several defend- , 
ants, in the cases provided for in section 136. But, if the com- , 
plaint be not sworn to, and such action is on an instrument for 
the payment of money only, the derk, on its production to him, 
shall assess the amount due to the plaintiff- thereon; and in other 
cases shall ascertain the amount which the plaintiff is entitled to 
recover in such action, from his eicamination under oath, or other 
proof^ and enter the judgment for the amount so assessed or ascer- 
tained. In case the defendant give notice of appearance in the 
action he shall be entitled to five days' notice of the time and place 
of such assessment 

^ W?iere the defendant, hy hU anmer in any w^h action, shall not' 
deny the plaintiff *9 ctaim^ hut Bhail Mtup a counterclaim, amounting 
tOfless than the plaintiff *8. daimi judgment fnap he had hy the plaintiff 
for the eoDcese of said claim over the said counterclaim, in like man- 
ner in any such action, upon the plaintiff's JUing with the derk of 
the court a statement admitting such counterclaim, tehich statement 
shaU be annexed to and be a part of the judgment roU, 

2. .In other actions the plaintiff may, ui>on the like proof, apply 
to the court,-af ter the expiration of the time for answering, for the 
relief demanded in the complaint If the taking of an account or 
the proof of any &ct be necessary to enable the court to give judg- 

.m^it, 0r to carry the judgment into effect, the court may take the 
account or hear the proof, or may, in its discretion, order a refer- 
ence for that purpose. And where the action is for the recovery of 
money only, or of specific real or personal property, with damages 
for the withholding thereof, the court may order the damages to 

be assessed by a jury, or, if the examination of a long account be 

14» 
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mm ^netfiM9it9e, on account of mu^ ^iemmdi 0md mum rm^Jmtff' 
meat for the amount tohieh k^^ontiM to ftooffm^jiH^ ii[^»M ^ ^ 
If #j^ r^9ff*^ 04 9fmr4iff}»:m^^ ^ fi^ m^oeUfl^ HeufUg to 
4ii^4^ ^i'dtrof th^oowfi touMrm th4 ro^ilMim qf any eatntU or 
^^ iikieh mtm ho diroetod Jm m»ch fudgmmU to he tnm^fimred or 
deMoered, or ihe rutUvtiOn (tfanffii^onei^tht^ma§heeoUeeieduhacr 
^hif virtue ofmuh judgment, im emee the dt^mdant or hie repreeeni- 
vtiue ihtdiappli^ and ^otidmitUditoideJlmd the aetim, and tMf 
wueeeed in tueh dtfenee, 

§ 248, (Ab fm'd in 185t) Bme aa ^ d4ft 80 steaded in 1846 t« 

aob. d, «ad frcMn (heiiDe as folio vb: 

2. In other actions tbe plaintiff iiui7,iipontilie like proof, ^[^ly to 
the court, after the expiration of the time ior anawering, for th^ 
relief demandedin the compl^nt If the taking of an account or 
Ihe proof of any fact be neceflsaiy to enable the court to give Jadgr 
fnent, or to cany the judgment into effect, the court may take the 
account or hear the proof, or may, in its discretion, order a refer- 
ence for thai purpoce. And where the action is for the recovery of 
money only, or of spedfic real or personal property, with damages 
tor the withholding thereof, the court may ordet ifie dcmaga to 
be assessed by a jury, or, if the examination of a long account be 
inrolyed, by a reference as above provided. j(jr the defendant give 
notice of appearance in the action before the expiration of tfi^ 
time for answering, he shall be entitled to eight days' notice of th^ 
time and place of application to the court for the reUef demanded 
pj the complaint, 

8. In actions where the service of the mimmonemtA hy pubUooHen^ 
Ihe idaintiff may, in like manner, apply for judgment, and the court 
muet thereupon require proof to be m4»do of the demand mentioned 
in the complafait, and, \f the defendant \iQnota reeident cf the Stato^ 
muet require the plaintiff or his agent to be examined on oatii r»- 
epeeting any pajrments that have beeol made to the plaintiff, or to any 
one for his use, on account of such demand, and may render judg^ 
ment for the amount toMch he is entitled to reeoeer. Before render- 
ing Judgment ihe court may, in its dUeretion, require the plaintiff 
to cause to be filed satisfactory security to abide'the order of the 
court touching tiie restitution of any estate or effeots.whidbi may be 
directed by such judgment to be thmsferred or deUver^, or the 
festitution of any mon^ that may be collected under or by virtue 
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of tacb Judgkntel, Ia!aa8ejaie datodant^r his iepgcBcnmi i f in i .A«a! 
apply and 1»e admitted lot dafend thiB aotiiOiDt and dMll mooead' im 
aaeb defense. 

§ 346. (As am*d in 1858.) Judgment may be had, if the defend-, 
imt lalls. to answer the complaint, as follows; 

1, In any aption arising on contract for the lecoTeiy of money 
only, the plaintiff may file with the derk proof of personal serrice, 
of the smnmons and complahit on one or more of ..the defendants, 
or of the snmmons, according to the proTlsions of section 180, and , 
that no answer has been received. The clerk shall thereupon enter , 
judgment for the amount mentioned in the summons against the . 
defendant or defendants, or against one or more of several defend- , 
ants, in the cases provided for in section 186. But, if the com- , 
plamt be not sworn to, and such action is on an instrument for . 
the payment of money only, the derk, on its production to him, 
shall assess the amount due to the plaintiff thereon; and hi other 
cases shall ascertain the amount which the plamtiff is entitled to 
recover in such action, from his exammation under oatii, or other 
proof^ and enter the judgment for the amount so assessed or ascer- 
tained. In case the defendant give notice of appearance in the 
action he shall be entitled to five days' notice of the time and place 
of such assessment 

Where the dtfendant, hy hU anmer in any 9ueh action, ahaHlnat^ 
deny the plaintiff *e claims but shaU set up a counter ekdm. amounting 
topless than the plaintiff.* a eUmh Judgment may be had by the plaintiff 
for the exee$$ of said claim over the said counterclaim, in like man- 
ner in any such action, upon the plaintiff's JUing with the derk of 
the court a statement admitting such counterclaim, tehieh statement 
tJkoU be annexed to and be a paH of the judgment roU. 

2. .In other actions the plahitiff may, ui>on the like proof, apply 
to the court,-af ter the expiration of the time for answering, for the 
relief demanded in the complaint If the taking of an account or 
the proof of any &ct be necessary to enable the court to give judg- 

. ment, or to carry the judgment into effect, the court may take the 
account or hear the proof, or may, in its discretion, order a refer- 
ence for that purpose. And where the action is for the recovery of 
money only, or of specific real or personal property, with damages 
for the withholding thereof, the court may order the damages to 
be assessed by a jury, or, if the examination of a long account be 

14* 
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Inrol^ed, by a reference as above provided. If the defendant givio 
notice of appearance in the action before the expiration of the thne 
for answering, he shall be entitled to dght days' notice of the time 
and place of application to the court for the relief demanded by the 
complaint 

8. In actions where the service of the smnmons was by pnblica- 
tion, the plaintiff may, in like manner, apply fbr judgment, and the 
court must thereupon require proof to be made of the demand 
mentioned in the complaint, and, if the defendant be not a resident 
of the State, must require the plaintiff or his agent to be examined 
on oath respecting any payments that have been made to the 
plaintiff, or to any one for his use, on account of such demand, and 
may render Judgment for the amount which he is entitled to re- 
cover. Before rendering Judgm^t the court may, in its discretion, 
require the plaintiff to cause to be filed satisf actoiy security to 
abide the order of the court touching the restitution of any estate 
or effects which may be directed by such judgment to be trans- 
ferred or delivered, or the restitution of any money that may be 
collected under or by virtue of such judgment, in case the defend- 
ant or his representatives shall apply and be admitted to defend the 
action, and shall succeed in such defense. 

§ 347. (Added in 1849.) If ii demurrer, answer or reply be frivo- 
lous, the party prejudiced thereby, upon a previous notice of five 
days, may apply to a judge of the court, either in or out ot the 
court, for judgment thereon, and judgment may be given accord* 
Ingly. 
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CHAPTER n. 

Ismei and the Mode of Trial. 

Sbotiok S48. The dlfflsrent IdndB of issues. 
949. Issae of law. 
SGO. Issne of fact 

S51. On issnes of both law and fact, the issue of law to be first tried. 
353. Txial, what 
S58. Isene of fact to be tried by jury, unless waived or reference 

ordered. 
S54. Other issues to be tried by the conrt 
866. All issues to be tried before a single Judge. 

556. Either party mav give notice of trial ; note of issue. 

557. Order of disposuig of issues on the calendar. 

§ MS. (Being § 203 of 1848.) Issues arise upon the pleadings, 
wben a fact or conclusion of law is maintained by the one party 
and controyerted by the other. They are of two kinds : 

1. Of law; and 

2. Of &ct 

§ 249. (Being § 204 of 1848.) An issue of law arises, 

1. Upon a demurrer to the complaint ; or 

2. Upon an allegation of fact in a pleading, by the one party, the 
truth of which is^not controverted by the other. 

(Am'd m 1849.) 

g 949. (Ab am*d in 1849.) An issue of law arises, 
1. Upon a demurrer to the complamt, answer or reply, or to some 
part thereof 

§ 250. (Being g 205 of 1848.) An issue of fact arises, 

1. Upon a material allegation of the complaint controverted by 
the answer; or, 

2. Upon new jnatter in the answer controverted by the reply ; or, 
8. Upon, new matter in the reply. 

^ (Am'd fai 1849.) 

g SftO, (As am'd hi 1849.) An issue of fact arises, 

1. Upon a material allegation in the complaint controverted by 
the answer; or, 

2. Upon new matter in the answer controverted by the reply ; or, 
8. Upon new matter in the reply, except an issue of law is joined 

thereon. 



^ 



§ 251. (Being § 206 of 1848.) Issues both of law and of fact may 
arise upon the pleadings in the same action. In such case, the issues 
of law must be first tried, unless the courts otherwise direct 

(Am'd in 1849.) 

g 351. (As am'd in 1849.) Issues iboth of law and of fieust may 
arise upon different parts of the|rfeadiDgs in the same action. In 

such cases, the issues of law must be first tried, unless the court 

' ' • • • ■'...•• 

otherwise direct 

§ 252. (Being § 207 of 1848.) A trial is the Judicial examination 
of the issues between the parties, whether they be issues of law or 
of&ct 

(Am'd in 1851 and 1852.) 

r 

\% 252 (As am!d in 1851.) An ume of law must he tried hy the court, 
urdess it be rtferred,a$ provided imeetiima 270 and 271. An issue of 
fact in an action for the recovery of money only, or of specific real 
or personal property, or for a divorce from the marriage contract 
on the ground of aduUery, must be tried by a jury, unless a jury 
trial be waivedy ds provided in section 266, or a reference be ordered 
as provided in sections 270 and 271. 

§ 393. (As am'd in 1852.)-A trial is the judicial examination^ 
the issues betiveen the parties, whether they be issues of law or af fact. 

§ 253. (Being § 208 of 1848.) Wheneyer, m an action for the 
r©eovery of money (Moly, or of specific real or personal property, 
there shall be an issue of fact, it must be tried by a juiy, unless a 
Jury trial be waived, as provided in section 221, or a reference be 
ordered as provided in sections 225 and 226. 

{Am'd hi 1849 and 1852.) 

§ 258. (As am'd in 18490 Whenever, in an action for the recovery 
of money only, or of specific real or personal property, there shall 
be an issue of fact, it must be tried by a Juiy, unless a Jury trial be 
waived as provided in section 266, or reference be ordered as pro- 
Tided in Bections 270 and 271. 

§ 353, (As am'd in 1852.) An issue of law must be tried by the 
eourty unless it be rtferred, as provided in sections 270 and 271. An 
usne of fact, in an action for the recovery of money only, «r of 
q[»ecific real or personal property, or for a divorce from the marriage 
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Jmy trial be waived as pioirided In fleetton dM,«!r a wBamce M 
ordered as pitrHded in seetidiisdTO and 5)71* ' 

. § 254 (Beiug § 209 of 184a) Every other krae Is triable by the 
court, which, however, may order the whole issoe, or any speckle 
question of fiict involved therein, to be tried by a Jury; or may 
refer it, as provided in sections 225 and 220. 
(Am'd in 1849.) 

§ ji54. (As aoi'd in 1840.) Every other issae is triable by the court, 
wluch, however, may order the whole issue, or any specific question 
of fiict involved therein, to be tried by a Jury; or may refer it, as 
provided in ieetunu 270 and 271. 

§255. (Bebig§210of 184a) AU issues, whether of law erfact, 
triable by a jury or by the court, shall be tried before a single Judge. 
Issues in the supreme court shall be tried at the circuit courts. 

(Am'd m 18481, 1851 and 1852.) 

§ 255. (As am'd in 1849.) All issues, whether of law or fact, triable 
by a jury or by the court, shall be tried before a single Judge. 
Issues (if fad in the supreme court shall be tried at the circuit 
courts. luuea of law, in the first instance^ at a circuit court or 
ipedalterm. 

§ 255. (As amM in 1851.) All issues of fact, triable by a jury or 
by court, must be tried before a single Judge. Issues of fact in the 
supreme court must be tried at a drcuit court when the trial is by 
Jury, othertoise at a eirewt court or special term; as the court fnay by 
its ruUs prescribe. Issues of D&w must be tried at a general termt 
unless Gie court ord&r the trial to be had at a special term, 

% 9M. (As am'd hi 1862.) All issues of &ct, triable by a jury or 
by the oourtj must be tried bejfore a single Judge. Issues of &ct In 
the supreme court must be tried at a circuit court when the trial is 
by Jury, otherwise at a chxmit court or special term, as the oqpri 
may by its rules prescribe. Issues of law must be tried at a dreust 
Mwrt or special term, and shall, unless the court othehnse direct, 
AoM prtf0rene0 on the calendar. 
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1 256. (Being g 211 of 1848.) At any time after issue, and at least 
ten days before the obnrt, either party may give notice of trial The 
party giving the notice shall ftmiish the clerk, at least fotur days 
before the conrt, with a note of the issue, containing the title of the 
action, the names of the attorneys, and the time when the last plead- 
ing was served, and the clerk shall thereupon enter lihe cause upon 
the calendar according to the date of the issue. 

(Am'd in 1858, 1859, 1860, 1868, 1865 and 1869.) 

§ 256. (As am'd in 1858.) At any time after issue, and at least ten 
days before the court, either party may give notice of trial. The 
party giving the notice shall furnish the clerk, at least eight days 
before the court, witii, etc. (as in 18^). 

« 

g 256. (As am'd in 1859.) At any time after issue, and at least 
fourteen days before the court, either party may, etc. (as in 1858). 

§ 256. (As am'd in 1860.) Same as § 266, as amended in 1869^ 
except that the following words were added thereto at the end 
thereof: 

"In the first judicial district, there need he hut one notice of trial, 
and one note of issue from either party, and the action shaU then 
remain on the calendar until disposed of and when called, may he 
hrought to trial hy the party giving the notice. In the same district 
the courts may direct the employment of a stenographer, in such eases 
M appear to them to require it, and may order the expense occasioned 
hereby to he paid hy the parties, not exceeding, hotoever, five dollars 
a day to each party" 

% 256. (As am'd in 1868.) Same as § 256, as amended m 1860, 
except tliat all after the word "notice" in the second pan^;raph 
was stricken out and the f ollovring words added to said section : 

" In every action in which issue of fact is now joined, and 
the action is now placed upon the calendar of the supreme 
court of the first judicial district or of the superior court of the 
city of New York, or of the court of common pleas for the city 
and county of New York, the party who shall have filed such note 
of issue shall, as a condition precedent to such action being 
brought to trial, pay to the clerk of the court the sum of three dol- 
lars ; and in every action in either of the said courts, commenced 
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after the passage of this act, the party who shall file therein a first 
liote of issue of fact shall, as a condition precedent to such filing, 
pay to the clerk of the court the sum of three dollars ; and the 
amounts so received shall be accounted for and paid over monthly, 
by the clerk of each of said courts, to the comptroller of the city of 
New York, and by him deposited in the county treasury, to be used 
as a fund for the payment of the salaries of stenographers employed 
in said courts, as provided for in this section. If the fund thus cre- 
ated be inadequate to pay such salaries, the additional amount 
neccssaiy for such payment shall be appropriated and paid from 
the fund of county contingencies, to which fund any surplus of the 
sums so paid over to tiie comptroller, as hereinbefore provided, shall 
be credited. 

Each of the courts hereinbefore named shall appoint a stenog- 
rapher for the circuit, trial term or special term, which constituteff 
a separate branch of such court, who shall be a sworn officer of the 
court, shall hold office during the pleasure of the court, and shall be 
paid a salary of fifteen hundred dollars per annum, in like manner 
as the salaries of other officers of the courts are now paid. It shall 
be the duty of every stenographer so appointed for any circuit, trial 
term or special term, under the direction of the presiding judge 
thereof, to take full stenographic notes of aU proceedings in every 
trial thereat; and in case the presiding judge shall require a tran- 
script of said stenographic notes, he may order the expense thereof 
to be paid equally by the parties to the action, at the rate of ten 
cents for every one hundred words so transcribed, and may enforce 

payment thereof; and the amount so paid, together with the sum 
paid, as a condition precedent to the cause being brought to trial, or 
to the first note of issue being filed, as hereinbefore provided, shall 
be deemed a necessary disbursement within the meaning of section 
811 of the code of procedure, and shall be allowed as such to the 
prevailing party in the action. 

At any extra circuit, trial term or special jterm of said -courts the 
presiding judge thereof shall appoint a stenographer for such extra 
circuit or term, who shall, in like manner as aforesaid, be a sworn 
officer, and who shall be paid a compensation at the rate and in the 
manner hereinbefore provided. When a court of oyer and termmer 
shall be held in and for the city and county of Kew York, the pre- 
siding judge thereof shall designate one of the stenographers of the 
■apreme court to-act as stenographer of such court of oyer and ter- 



a sworn Gffiefer; bat irk^ thall reeseiTe so eompexiBfttloii in addUioil 
to his ealarp', tm her^bdlore provided, except that in- CMe h Hvni- 
(Kxipt of kis sidenogifxpbHc noted, taken on ihe trial of any erlmiiml 
can$e, be reqiiired for the wie of the piteeidhig Judge, or the dkMet^ 
attorney, the expense hereof eball, on the ordei^ of sneh Judge or 
dietrict^attomey, be paid aa a oemriy charge at the rate hendnbefot^ 
tspecdfled. 

In other counties of this state, on tris^ of issaes of fact, at an> 
circuit court, or court of oyer and terminer, it .shall be lawful for 
the presiding justice, in his discretion, to employ a stenographer, 
who shall be entitled to such compen9atio& as shall be certified by 
such justice, npt exceeding five dollars for each days' attendance at 
such court, at the request of such justice, which compensation shall 
be a charge ui)on the counties in whidi such courts shall be held 
respeetiTely, and shall be audited, allowed, and i>aad in like manner 
as other county charges are aiidited, allowed and paid. It shall bo 
the duty of such stenographer to furnish to any-parfy to such trials^ 
upon request, a copy of the evidence and proceedings taken by him 
on such trials, or of such part thereof as may be required, on payment^ 
on behalf of such party, of six cents for every one hundred worda 
of the copy so furnished.. 

^ 356. (As am'd in 1865.) Same as § 256, as amended ih 1869 (posf)^ 
except that it did not contain the words at the end thereof printed 
in italics. 

§ 356. (As am'd in 1869.) At any tune aft^ issue,. and at leaet 
fourteen days before the court, either party may give notice of trial. 
The party giving the notice shall furnish the clerk, at least eight 
days before the court, witii a note of the issue containing the title 
of the action, the names of tiie attorneys, and the time when the 
last pleading was served, and the derk shall thereupon aiter 
the cause upon the calendar according to the date of the issue. 
In the first judicial district there need be but one notice of 
trial, and one note of issue firom either party,. and the action 
shall then remain on the calendar until disposed of, and, when 
called, may be brought to trial by the party giving the inotioe: 
In every action in which issue of £EU5t is now joined^ and the action 
is now placed upon the calendar of the supreme court of the first 
Judicial district, or of the superior court of the dty of New Yotk, 
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or; of tbm court of oomttMm pleas fcft ih^ city «itd comity of KeW 
Toikr ike i>ftrty who i^«ll have ffled such note of issue, shall, as a 
condldoxi precedent to such action bdng brought to trial, pay to the 
elerk of the court the sum of three dollars ; and hi every action in 
either of the said courts, commenced after the i>as8age of this act, 
the party who shall file therein a first note of issue of fact, shall, aa 
a condition precedent to such filing, pay to the clerk of the court 
the sum of three dollars ; and the amounts so received shall be 
accounted for under oath, and paid over monthly, by the clerk of 
each of 6aid courts, to the comptroller of the city of New York, 
and by him deposited in the county treasuiy, to be used as a ftmd 
for the payment of the salaries of stenographers employed in said 
courts, as provided for in this section. If the fond thus created be 
inadequate to pay sUch salaries, the additional amount necessary for 
such payment sludl be appropriated and paid firom the fond of 
county contingencies, to which fond any surplus of the sums so paid 
over to the comptroller, as hereinbefore provided, shaU be credited. 

Each of the courts hereinbefore named shall appoint a stenog- 
rapher for the circuit, trial term or special term, at which issues of 
fact are tried, which constitutes a separate branch of such court, who 
shall be a sworn officer of the court, shall hold office during the 
pleasure of the court, and shall be paid a salary of twenty-five hun- 
dred dollars per annum, in like manner as the salaries of the other 
officers of the courts are now paid. It shall be the duty of every 
stenographer so appointed for any circuit, trial term or special term, 
under the direction of the presiding judge thereof, to take full 
stenographic notes of all proceedings in every trial thereat ; and in 
case the presiding judge shall require a transcript of said steno- 
graphic notes, he may order the expense thereof to be paid equally 
by the parties to the action, at the rate of ten cents for every one 
hundred words so transcribed, and may enforce payment thereof; 
and the amount so paid, together with the sum paid as a condition 
precedent to the cause being bix)ught to trial, or to the first note of 
issue being filed, as hereinbefore provided, shall be deemed a neces- 
sary disbursement within the meaning of section 811 of the code of 
procedure, and shall be allowed as such to the prevailing party in 
the action. 

At any extra drcuit, trial term or special term of said courts, the 

predding judge thereof shall appoint a stenographer for such extra 

circuit or term, who shaU, in like manner as aforesaid, be a sworn 
15 
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(Officer, and whoshall be paid a compensation at the: rate and in &e 
manner hereinbefore provided. Whai a court of oyer and terminer 
shall be held in and for the city and oonnty of New York, the pre- 
siding judge thereof shall designate one of the stenographers of tbB 
supreme court to act as stenographer of such court of oyer and 
terminer during its session, who shall, in like manner as aforesai4» 
be a sworn officer, but who shall receive no compensation in additicm 
to his salary as hereinbefore provided, except that in case a transcript 
of his stenographic notes taken on the trial of any criminal cause 
be required for the use of the presiding judge, or the district attorney, 
the expense thereof shall, on the order of such judge or district 
attorney, be paid as a county charge at the rate hereinbefore 
specified. 

. The surrogate of the county of New York is hereby authorized 
and directed to appoint a stenographer to the surrogate's court of 
said county, who shall be a sworn officer of the court, and shall bq 
paid a salary of three thousand dollars a year, in like manner as the 
salaries of clerks in said court are now paid by law from the fees of 
said court paid into the treasury of the county of New York. The 
stenographer so appointed shall be skilled in the practice of his art, 
and shall hold his position during good behavior, and so long as he 
efficiently discharges the duties of his office. He shall, under the 
direction of the said surrogate, take full stenographic notes of all 
proceedings in said court, in which oral proofs shall be given, which 
notes shall be fairly transcribed, and, after being signed by the wit- 
nesses, deponent or affiant, shall be ffied in the office of said 
surrogate. By consent of the parties to the proceeding in which, 
such proofs shall be taken, and said surrogate, the signing of such 
record of proof by the witness, deponent or affiant, may be waived, 
in which case such record, after being authenticated by the certifi- 
cate of said stenographer, or of said surrogate, shall be deemed to be 
the record of any proofs or proceedings so taken. 

In other counties of this State, on trials of issues of fact at any 
Circuit court or court of oyer and terminer, it shall be lawful for 
the presiding justice, in his discretion, to employ a stenographer, 
who shall be entitled to such compensation as shall be certified by 
such justice, not exceeding five dollars for each days' attendance at 
such' court, at the request of such justice, and ten cents ist mile for 
travel from his place of residence to the place where the court is 
held, together with such sum for stationeiy as the presiding justice 
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ehall cerdff , which compensation shall be a charge npon the conn- 
ties in whi^h sach courts shall be held respectively, and shall be 
allowed and paid from the court fond in like manner as other 
charges are allowed and paid from it It shall be the dnty of sach 
stenographer to ftimish to any party to such trials, npon request, a 
copy of the evidence and proceedmgs taken by him on such triiJs, 
or of snch part thereof as may be required, on payment, on behalf 
of such party, of ten cents for every one hundred words of the copy 
so ftimished. 

In the surrogate courts of the counties of New York and Sings, 
and of other counties in which a stenograplier is or shaU he duly 
authorise to take stenographic notes of proceedings in said courts in 
which oral proofs shall be given, in case of the death of any witness, 
deponent or affiant^ after exannncttian and "before the stenographer's 
notes of snch examination shaU have been transeribedy such notes^ 
after being fairly transcribed and authenticated by the certificate of 
the surrogate, shaU be fled in his office and be deemed to be the record 
of the proofs so taken, without any signing thereof by such witness. 

' § 35T. (Bemg § 212 of 1848.) The issues on the calendar shall 
be disposed of in the f ollowhig order ; unless, for the convenience 
of parties, or the dispatch of business, the court shall otherwise 
direct: 

1. Issues of fact to be tried by a juiy. 

2. Issues of fact to be tried by the court 
, S, Issues of law. 



CHAPTER m. 
Trial by Jury, 

SionoN S68. Bifher party may bring issue to trial. 

260. Plaintiff to famish conrt with copy, snmmonq, pleadings, etc. 

MO. General ahd special yerdicts-deflned. 

861. Verdict in action for recovery of specific personal property, when. 
In action for recovery of money only, or real property, Jnry may 
render eitiier j^nenu or special verdict ; and when court may 
direct special midintf . 

9tSk On special finding, with general verdict, former to controL 

868. In actions for recovery of money only, jury to assess damageg. 

864. Entry of verdict 

866. Judgment, when to be entered. 

g dSS. (Being § 218 of 1848.) Either party giving the notice may 
bring the issue to trial, and, in the absence of the adrerse party,- 
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tinless the court, for good canse, otherwise direct^ may proceed 
with his case, and take a dismissal of the oomplaiiit, or a verdict <lr 
Judgment, as the case may require. 
(Am'd m 1851.) 

§ 35§. (As amM in 1851.) Either parly giving the notice, may 
bring the issue to trial, and, in the absence of the adverse party, 
unless the court, for good cause^ otherwise direct, may proceed 
with his case, and take a dismissal of the complaint, or a verdict or 
judgment, as the case may require. A sepanrate trial between a 
pktmHff and cmy of the aeoeral defencUmU^ may he aUowed ly the eoui% 
whenever f in its opirdony justice toiU thereby be promoted, 

% 259. (Being § 214 of 1848.) The plaintiff shall furnish the court 
with a copy of tiie summons and pleadings, with the offer of the 
defendant; if any shall have been made. 

(Am'd m 1851.) 

§359. (A8am*dinl851.) When ths issue thdR be lyrtmght to triai 
by the plaintiff t he shall furnish the court with a copy of the sum- 
mons and pleadings, with the offer of defendant, if any shall have 
been made. WTien the issue shaU be brought to trial by the defendant^ 
and the plaintiff shaU neglect or rtfuse to furnish the court uWi, a copy 
of the summons a/nd pleadings a/nd the offer of the defendant, the 
same may be furnished by the dtfendamt, 

% 260. (Being § 215 of 1848.) The verdict of a jury is either gen- 
eral or special A genend verdict is that by which Uiey pronounce 
generally upon all or any of the issues, either in favor of the plaintiff 
or defendant A special verdict is that by which the jmy find the 
facts only, leaving the judgment to the court 

(AmM m 1849.) 

§ 360. (As am'd in 1849.) A general verdict is that by which 
iSbe jury pronounce generally upon all or any of the issues, either 
In favor of the plaintiff or defendant A special verdict is that by 
which the jury find the f acti^ only, leaving the judgm^it to the 
court 

g 261. (BelQg § 216 of 1848.) In every action for l^ie reoov^ery of 
money only, or specific real or personal property, the jury, in th^ 
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diflcretioii, may render a general or qiedal verdict In all other 
cases the court may direct the Jnry to find a special verdict in 
writing npon all or any of the issnes ; or may instruct them, if 
they render a genenH verdict, to find upon particular questions of 
fact, to be stated in writing, and may direct a written finding 
thereon. The special verdict or finding shall be filed with the 
(derk, and entered upon the minutes. 
(Am'd in 18^.) 

§ 3€1. (As am'd in 1849.) In an action for the reeowry oftpeeific 
penanai propertit, (f the property have not been deiwered to the 
plaintiff, or the defendant by hie anewer okmn a return thereof, the 
jury shaU aseese the value of the property, omd if their verdict be in 
favor of the pHaintiff, or \f they find infa/vor of the defendant, and 
that he is entitled to a return thereof; and may at the eame time aeseee 
the damaffes, if any are claimed in the complaint or anewer, ichieh 
the prevailing party has sustained by reason of the detention or 
taking and withholding such property. 

In every action for the recovery of money only, or specific reed 
property, the jury, in their discretion, may render a general or 
special verdict In all other cases the court may direct the jury to 
find a special verdict in writing upon all or any of the issues ; and 
in aU cases may instruct them, if they render a general verdict, to 
find upon particular questions of fact, to be stated in writing, and 
may direct a written finding thereon. The special verdict or find- 
ing shall be filed with the clerk, and entered upon the minutes. 

% 963« (Behig % 217 of 1848.) Where a special finding of facts 
diall be inconsistent with the general verdict, the former shall con- 
tix>l the latter, and the court shall give judgment accordingly. 

g 263. (Being % 218 of 1848.) When a verdict shall be found for 
the plainti£r in an action for the recovery of money' only, the juiy 
shall also assess the amount of the recovery. 

(Am'd hi 1851.) 

§ M8. (As am'd in 1861.) When a vordict is found for the 
plaintiff in an action for the recovery of m<»iey, or for the dtfend- 
ant when a set-off for the recovery of money is established, beyond 
the amount of the plaintiff's ekUm as estMi^ed, the jqiy must idso 
assess the amount of the recovery; they may also, under the direo- 
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tion of the court, oiBem the amount of the recovery when: the court 
give judgment for the plaintiff on the aneu)er, ff a eet-offt eetairj, 
Uehed at the trial, exceed the plaintiff's demand so established, judg*: 
ment for the defendant muit he gvoen for the excess ; or if it appear 
that the defendant is entitled to any other affirmative relief, judgment 
m^ust he given a,ccordingly. 

§ 264 (Being § 219 of 1848.) Upon receiving h verdict, the court 
shall direct an entry to be made, specifying the time and place of 
the trial, the ctames of the jurors and witnesses, the verdict, and 
either the judgment to be rendered thereon, or an order that the 
case be reserved for ai^ument or further consideration. 

(AmM in 1851 and 1852.) 

§ 264. (As am'd in 1851.) Upon receiving a verdict, the derk shaU 
make an entry in his minutes^ specifying the time and place of the 
trial, the names of the jurors and witnesses, the verdict, and either 
the judgment to be rendered thereon, or an order that the cause be 
reserved for argument or further consideration. 

The justice trying the ca/use m^y, in his discretion^ and upon such 
terms as may he just, slay the entry of judgment and further pro- 
ceedings until tf^e hea/ring and final decision of a motion for new 
trial, or to set aside the verdict or judgment, upon the ground of 
mrprise or irregularity, or upon a case or hiU of exceptions. 

The court shaU have power to order a verdict to he entered, subfect 
to the opinion of the court thereon. The judge who tries the ca/use 
may, in his discretion, entertain a motion, to he made on his minutes, 
to set aside a verdict and grant a rhew trial upon exertions, or as 
being against evidence, or for insufftdent evidence, or for excessive 
damages; hut such motion in actions hereqfter tried, shaU only he 
heard upon the minutes at the same term or d/rcuit at which the trial 
is hM; and if not heard at ths same term or circuit in actions here-^ 
after tried, the motion must he made upon a case orhiUof exceptions, 
or upon appeal. When such motion is ?ieard and decided upon the 
minutes of the judge, an appeal may he taken from such decision, and 
in ease of appeal, a case or hill of exeeptUms mutt he prepared and set- 
tled in the usucd ferm-, and upon which ease orhiUof exceptions the 
argument of the appeal must he had. x 

After the trial of a cause either party may, in the manner pre- 
scribed hy law and the rules of the court in which the action is pend* 
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ingy make and iet&e a case or IriU of esbeeptiom, i^U^, when seUledi- 
shall he filed, and when filed after jtidgmentt $haU be attached to an4 
become a part ofthejttdgment roU. 

: % 304. (As lUii*d iu 18^.) Upon leceiying a verdict, the clerk shall 
make^ui entry in his minutes, specifying the time and place of the 
trial, the names of the jurors and witnesses, the verdict, and either . 
the judgment rendered Uiereon, or an order that the cause be 
reserved for aigument or further consideration. ^ a different 
direction he not given by the court, the clerk miut enter judgmenk in 
ce/ttformiUy wUh the verdict Jf an exception be taken^ it mag be 
reduced to writing at the Hme^ or entered in the judge^s minutes and 
afterward settled as pranided by the rales of the courts and th&n 
stated in writing in a ease, or sepa/rat^, with so much of the evidence 
as m^ be material to the questions to be raised, but need not be sealed 
or signed, nor need a bill of exertions be made. If the eoBceptions be 
in the first instance stated in a case, and it be (afterward necessary 
to separate them, the separation may be mode under the direction of 
the court, or a judge thereof The Judge who* tries the cause may, in 
his discretion, entertain a motion to be made on his minutes to set. 
aside a verdict and grant a new trial upon exceptions, or for insuffi- 
derU evidence, or for excessive damages; but such m>otion in actions 
hereafter tried, if heard upon the minutes^ can only be heard at the 
same term or circuit at which the trial is had. When such motion is 
heard and decided upon the minutes of the Judge, and an appeal is 
taken from the decision, a case or exceptions must be settled in the 
usual form, upon which the argument of the appeal must be had. 

% 265. (Bemg § 220 of 1848.) Judgment shall be entered by the 
clerk, in conformity to the verdict, after the expiration of four days, 
unless the court order the case to be reserved for argument or flir- 
ther consideration. 

(Ajn'd in 1851, 1852 and 1857.) \ _ 

§ 265. (As am'd in 1851.) Motions for a new trial on a case <yr hiQ, 
of exceptions, motions for judgment on a special verdict, or case 
reserved sfuJbject to the opinion of the court, shall in the first instance 
be heard and decided ai a special term, unless the justice trying the 
cause shall direct it to be heard in thefirsft instance at a general term, 
^such order is granted, directing it to be heard at a general term, 
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9uek molAm may ^Un he noHeet^ and dr«t^ on to arg%men^ ^ 
0Hk«r party ai a ffeneral Um^ofmch towrt^ and ihs eauri^haU hsar 
and decide the eame, 

§205. (As ain'd in 16^.) A matum for anew trials on a ca«e 
or eaxeptiane^ or otherwiee, and an application for judgment on. 
spedal verdict or case reserved /or arffume^t erfwr&ter aumderationy 
muet in the tot instance be heard and dedded at the eireudt or 
special term, except that,tehen exeeptione areUdten, the Judge trying 
the cause may, at the trial, dvect- them to be heard in the ftret 
idstanoe at a general term, and the judgment in the meaTttkne mm- 
pended; and in that case they must be-there heard in the first instance^ 
and Jv>dffment there girnn. And where upon a trial, ffte ease presents oniy 
questions of law, the judge may dfirect a verdict^ sfotjeet to the^rUon «f 
the eotirt ait a general term, and in that ease the appUeation for judg^ 
ment must he made at the general term. 

§ d6$. (As amM in 1857.) A motion for a new trial, on a case 
or exceptions, or otherwise, and an application for judgment on 
a special verdict or case reserved for argument or further considera- 
tion, must in the first instance be heard and decided at the circuit 
or special term, except that when exceptions are taken the judge 
trying the cause may, at the trial, direct them to be heard in the 
first instance at the general term, and the judgment in the mean- 
time' suspended; and in that case they must be there heard in the 
first instance, and judgment there given. And when, upon a trial, 
the case presents only questions of law, the judge may direct a 
verdict, subject to the opinion of the court at the general term, and 
in that case the application for judgment must be made at the 
general term. Ihery judgment rendered upon a verdict, taken sub- 
ject to the opinion of the court at a general term, may he revietced by 
the court of appeals in the same manner, and vAth the like effect as 
ff CQDceptions had been duly taken at the proper time ; provided it shaU 
appear by the. return that questions of law were invoked in the rendition 
nf the judgment. 
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CHAPTER rV. 
Trial bjf the Qwrt 

Sbotioh 9M. Trial by jury, how waived. 

967. On trial by the court, jadgment to be giyen in twen^ days. 

268. Exceptions, how and when taken. 

MO. Proceedings upon judgment on issne of law. 

§ 266. (Beiiig.§ 221 of 1848.) The trial by jury may be waived by 
tbe several parties to an issue of fact, in the manner following c 

1. By failing to appear at the trial 

2. By written consent, in person or by attorney, fUed with the 
clerk. 

8. By oral consent in open court, entered in the minutes. 
(Am'd in 1849.) 

ft 

§ 366. (As am'd in 1849.) Trial by jury may be waived by the 
several parties, to an issue of fact, m action» on ocmtraet, and with th$ 
assent of the court, in oiher actionSy in the manner following : 

1. By failing to appear at the trial. 

2. By written consent, in person or by attorney, filed with the 
clerk. 

8. By ond consent in open court, entered in the minutea 

§ 267. (Being § 222 of 1848.) Upon a trial of a question of fact by 
the court, its decision shall be given in writing, and filed with the 
clerk, within twenty days after the court at which the trial tool; 
place. In giving the decision, the facts found shall be first stated, 
and then the conclusion of law upon them. Judgment upon the 
decision shall be entered accordingly. 

(Am'd in 1849, 1860, 1865 and 1870.) 

§ 267. (As am'd in 1849.) Upon a trial of a question of fact by the 
court, its decision shall be given in writing, and filed with the clerk, 
within twenty days after the conrt at which the trial took place. 
Jadgment upon the decision shall be entered adoordingly. 

§ 267. (As am'd in 1860.) Upon a trial of a question -of fact hf 
the court, its decision shall be given in writing, and shaU eajU(dn a 
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Statement of tke fiuts founds cmA the e(mclusums of law separtMy; 
and upon a trial of an issue of UjmjDj the decision shaU be made in ike 
dame ma/nner^ stating Uie conclusions of la/w. Such decision shall be 
filed with the clerk within twenty days after the court at which the 
trial took place. Judgment upon the decision shall be entered 
accordingly. 

§ 267. (As am'd in 1865.) Same as g 267, as amended in 1860, 
except that the following words were added at the end thereof : 

** Jff upon motion^ hy eiUier party, to a generat or special term of the 
court, it shall be made to appear that the decision is unreasonaiiy delayed* 
^ court may make an order absolute for a new trial, or may order a 
new trial urUess the decision shaU be JUed by a time to be specified in the 
erder. The costs of the former trial shaXl abide the event of the new 
trial:* 

% 367. (As am'd in 1870.> Upon the trial of a question of fact by 
the court, its decision shall be given in writing, and shall contain 
a statement of the facts found, and the conclusions of law sepa- 
rately ; and upon a trial of an issue of law, the decision shall be 
made in the same manner, stating the conclusions of law. Such 
decisions shall be filed with the clerk within twenty da^ after the 
court at which the trial took place. Judgment upon the decision 
shall be entered accordingly, four days thereafter. If upon motion, 
by either party, to a general or special term of the court, it shall be 
made to appear that the decision is unreasonably delayed, the 
court may make an order absolute for a new trial, or may order a 
new trial unless the decision shall be filed by a time to be specified 
in the order. The costs of the former trial shall abide the event of 
the new triaL 

§ 268. (Being § 223 of 1848.) Either party may except to a decision 
on a matter of law arising upon such trial, within ten days after 
notice thereof, in the same manner and with the same effect, as upon 
a trial by jury. And either party desiring a review upon the evi- 
dence appearing on the trial, either of the questions of fact or of 
law, may, at any time within ten days after notice of the judgment, 
make a case containing so much of the evidence as may be material 
to the question to be raised. The case shall be settled according to 
the existmg practice. 

(Am'il in 1851, 1852, 1860, 1867 and 1869.) 
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g 268. (As am'd in 1851.) For ths purpoies of an appeal either 
party may except to a dedBion on a matter of law arising upon such 
trial, within ten days after notice, in writing^ of the Judgment, in the 
same manner and with the same effect as upon a trial by jury, and 
either par^ desiring a review upon the evidence appearing on the 
trial, either of the questions of fiict or of law may, at any time 
within ten days after notice of the judgment, or wUkin sueh time as 
may he preeeribed by the rtUes of the eowrt, make a biU of exceptions 
or case containing so much of tiie evidence and such exceptions as 
may be material to the question to be iraised. The biU of exceptions 
or case shall be settled as provided by ^ rtUes of the eowrt, a/nd the 
judge^ in setiUng such ease, shaU briefly specify the facts found by him 
and his eonchuions of law, 

% 268. (As am'd in 1852.) For the purposes of an appeal, either 
party may except to a decision on a matter of law arising upon 
such trial, within ten days after notice, in writing, of the judgment, 
in the same manner and with the same effect as upon a trial by 
jury. 

And either party desiring a review upon the evidence appearing 
on the trial, either of the questions of fact or of law, may, at any 
time within ten days after notice of the judgment, or within such 
time as may be prescribed by the rules of the court, make a ease or 
exceptions in like manner as upon a trial by jury, except that the 
judge, in settling the ease, must briefly specify the facts found by him, 
and his eondtisions of km. But the questions, wh^er of fact or of 
la/w, arising upon the trial, can only be reversed in the manner pre- 
scribed by this section, the questions of law in every stage of the appeal^ 
and the questions of fact upon the appeal to the gefM/rdl term of the 
same court, as prescribed in section 848. 

§ 268. (As am*d in 1860.) Same as § 268, as amended in 1852, ex- 
cept that the following words were added at the end thereof : 

Ubflndkig of facts by the general term shaU be required for the pur- 
pose of review in the court of appeals, and ^ the judgment be reversed 
at the general term, it shall not be deemed to have been reversed on ques- 
tions of fact, unless so stated in the judgment of reversal; and in ^at 
ease the question whe^er the Judgment thould have been reversed, eOher 
upon questions of fact or of law, shaU be open to review in the court of 
appeals. 
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The prwMom <f ihi$ aeetion, and dl» ef seothn 272, at £b^ ar« 
kenby amended^ skaU appiif ta appeaU tkncpenditiffj o$ weU aa to tkM$ 
hereqfUr Invught 

% 208. (As am'd in 1867.) Same as § 268 as amended in I860, eX" 
cept that paragraph one was amended so as to read as follows : 

(1.) For the purposes of an appeal, either part^ may except to « 
decision on a matter of law arising upon such trial, within ten days 
after notice, in writing, of the judgment, in the same manner and 
with the same effect as upon a trial by Jury; provided, haueeer, thai 
where the deddcm JUed under eeetion 267 does not authorise a final 
judgrnent, but direete Jktrther proeeedinge htfore a referee or other* 
teiee, either parti/ may mow for a new trial at general term, and for that 
purpose ma$fy within ten dags after notice of the deeieion being flled^ 
except thereto and make a ease or exceptions as above provided in ease 
if an appeal 

% 26§. (As am'd in 1869.) For the purposes of an appeal, either 
party may except to a decision on a matter of law arising upon 
such trial, within ten days after notice, in writing, of the judgment, 
m the same manner and with the same effect as upon a trial by 
jury ; provided, however, that where the decision filed under sec- 
tion 267 does not authorize a final judgment, but directs further 
proceedings before a referee or otherwise, either party may move 
for a new trial at general term, and for that purpose may, within 
ten days after notice of the decision being filed, except thereto, and 
make a case or exceptions, as above provided in case of an appeal. 
And either party desiring a review upon the evidence appearing 
on the trial, either of the questions of fact or of law, may, at any 
time within ten days after notice of the judgment, or within such 
time as may be prescribed by the rules of the court, make a case or 
exceptionsin like manner as upon a trial by jury, except that the 
judge, in settling the case, must briefly specify the facts found by 
him, and his conclusions of law. But tiie questiims, whether of 
fact or of law, arising upon the trial, can only be reviewed in the 
manner prescribed by this section, the questions of law in every 
stage ci the appeal, and the questions of fact upon the appeal to 
the general term of the same court, as prescribed in section 348. 

No finding of facts by the general term shall be required for the 
purpose of review in the court of appeals, and if the judgment be 
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TCvcned at the general tenn, it shall not be deemed to have been 
xevened on ^piestkms of fact, unleBs so stated in the Jadgmoit of 
reversal; and in that caee the question whether the judgment 
should have been reveised, either upon qnestions of fact or of law, 
shall be open to review in the court of appeals. 

And for the purpotes of an appeai from a Judgmoni rmd&red en 
lAtf report of a rtfereOy or the decision of a judge on a trial toi^out a 
Jwy, it shaU not he neeeseary to insert^ at large, in the eaee, the find' 
ings cf facte or eonekuione of law of such judge or referee, or the 
exceptions thereto filed; dut (f t?ie same appear as part qf Pie judg- 
ment roUy they may he referred to and used on the argument of the 
appeal 101^ the same efeet as though inserted in the ease. 

The proYisions of this section, and also of section 272, as thej 
are hereby amended, shall apply to appeals now pending, as well 
as to those hereafter brought 

§ 269. (Being § 224 of 1848.) On a judgment for the plaintiff upon 
an issue of law, the plaintiff may proceed in the same manner as 
upon the failure of the defendant to anwser, as prescribed by sec- 
tion 202. If judgment be for the defendant, upon an issue of law, 
and the taking of an account, or the proof of any fact, be neces- 
sary to enable the court to complete the judgment, a reference may 
be ordered, as in that section provided. 

(Am'd in 1849 and 1851.) 

§ 269. (As am'd in 1849.) On a judgment for the plaintiff upon 
an issue of law, the plaintiff may proceed in the same manner pre- 
scribed by section 246, in cases where the summons or summons and 
complaint are personally served and the complaint stoom to upon the 
failure of the dtfendant to answer. If judgment be for the defend- 
ant, upon an issue of law, and the taking of an account, or the proof 
of any fact, be necessary to enable the court to complete the Judg- 
ment, a reference may be ordered or writ of inquiry Issued, as in 
that secUon provided. 

% aw. (As am'd in 1851.) On a judgment for the plaintiff upon 
an issue of law, the plaintiff may proceed in the manner prescribe 
by the first two subdMsions of section 246, upon the failure of the 
defen^t to answer, where the summons was personaUy served If 

16 
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Judgment be for the defendant, upon an issue of law, and If taking 
of an account, or the proof of any fact, be neoessaiyto enable 
the court to complete the judgment, a reference w assesimefU hyjwry 
may be. ordered, as in that section provided. 



CHAPTER V. 

Trial by Referees. 

Baanos 970. All issaes referable hj Gonflent 

871. When reference may be compolBorily ordered. 
S73. Report to stand as aedslon of the court 
378. Referees, how chosen. 

§ 370. (Being § 225 of 1848.) All or any of the issues in the ac- 
tion, whether of fact or of law, or both, may be referred, upon the 
written consent of the parties. 

§ 271. (Being § 226 of 1848.) Where the parties do not consent, ' 

the court may, upon the application of either, or of its own motion, ^ 
direct a reference in the following cases : 

1. Where the trial of an issue of fact shall require the examina- 
tion of a long account on either side ; in which case, the referees 
may be directed to hear and decide the whole issue, or to report 
upon any specific question of fact inrolyed therein ; or, 

2. Where the taking of an account shaU be necessary for tlie in- 
formation of the court, before judgment, or for carrying a Judgment 
or order into effect ; or, 

8. Where a question of fact, other than upon the pleadings, shall 
arise, upon motion or otherwise, in any stage of tiie action. 
(Am'd hi 1849.) 

% Wl, (As am'd in 1849.) Where the parties do not consent, the J 

court may, upon the application of either, or of its own motion, ex- 
eept ixiheTe the inveatigaiion wiU rehire the de^^shn of d(ffhuU ^^lee- 
tioTM of latOf direct a reference in the following cases : 

1. Where the trial of an issue of fiict shall require the examina- 
tion of a long account on either side ; in which case, the referees 
may be directed to hear and decide the whole issue, or to report 
upon any specific question of fact involved therein ; or, 1 



s 
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2. Where the takmg of an account dmU be neoessaiy for the fai- 
A>rmatioii of the oonrt, before Judgment, or for carrymg a judgmeDt 
or order into effect ; or, 

8. Where a question of fact, other than upon the pleadmgs, Bhall 
aike, upon motion or otherwise, in any stage of the action. 

g 272. (Being % 227 of 1848.) The report of the referees upon the 
whole issue, diall stand as the decision of the court, in the same 
manner as if the action had been tried by the court, and their de- 
cision upon the matter referred, may be excepted to and reviewed 
in like manner. 

(AmM m 1851, 1852, 1857, 1859 and 1860.) 

% 272. (As am'd m 1851.) The triai hff rtferee$ U eonduded in ^ 
same mamnefr as a trial by amrt. They have fhe mtm power to 
gramt acyaummerUs ae the eowrt upon eueh trial. They mttet state ^ 
facts fownd and the eondusions of law separately y and their decision 
must be given, and may be excepted to and reviewed in like manner. 
The report of the referees upon the whole issue stands as the decision 
of the court, and judgment may be entered thereon in the same man- 
ner as if the action had been tried by the court When the rtfer- 
ence is to report the facts ^ the report has ^ effect of a speeiat verdiet. 

% 272. (As am'd in 1852.) The trial by referees is conducted in the 
same manner and on a simiiar notice as a trial by the court They 
have the same power to grant adjournments as ihe court, upon such 
trial They must state the facts found and the conclusions of law 
separately ; and their decision must be given and may be excepted 
to and reviewed in like manner, but not otherwise, and they may in 
Uhe manner settle a ease or exceptions. The report of the referees 
upon the whole issue stands, etc (as in 1851). 

§ 272. (As am'd in 1857.) The trial by referees shall be conducted 
m the same manner and on sunilar notice as a trial by the court 
They shall have the same power to grant adjournments and to attow 
ami&ndmentsloany pleadings as the court upon such trial, upon the 
$ame terms and with the like effect. They shall haw the same power to 
preserve order and punish aU violations thereof, upon such trial, and 
to compel the attendance of witnesses before them by attachment, and 
to punish them as for a contempt for nonrOttendance or refusal to 
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te: n0or» <>r fMff^, as U po$ies$sd hy ths court. They mufit state tiie 
fficts foimid and the condusions of law sqiaratelj, and their decision 
mnst be given and may be excepted to and reviewed in like manner, 
but not otherwise, and they may in like manner settle a case or 
exceptions. The report of the referees upon the whole issue shatt 
^and as the decision of the court, and Judgment may be entered 
thereon in the same manner aa if the action had been tried by the 
ocurt When the reference is to report facts, the rq^rt tftoA have 
the effect of a special verdict 

% 272. (As amM in 1859.) The trial by referees shall be conducted in 
the same manner and on similar notice as a trial by the court They 
shall have the same power to grant acyoumments and to allow 
amoidments to any pleadings and to the summons, as the court upon 
such trial, upon the same terms, etc. (as in 1857). 

^ 373. (As amM m 1860.) The trial by referees shall be conducted 
in the same manner and on similar notice as a trial by the court 
Th^ shall have the same power to grant a^oumments and to 
allow amendments to any pleadings, and to the summons, as the 
court upon such trial, upon the same terms and with the like effect 
(They shall have the same power to preserve order and punish all 
violations thereof, upon such trial, and to compel the attendance of 
witnesses before them by attachment, and to punish them as for a 
contempt for non-attendance, or refusal to be swom, or testify, as 
is possessed by the court) They must state^the facts found and the 
ecmdusions of law separately, and their decision must be given, 
and may be excepted to and reviewed, in like manner, and with 
like effect in aU respects as in cases of appeal under section 268^; 
and they may in like manner settle a case or except]<»Q8. The report 
of the referees upon the whole issue shall stand as the decision of 
ISie court, and Judgment may be entered thereon in 'the same man- 
ner as if the action had been tried by the court When the refei^ 
«noe is to report the facts, tiie report ahaU have the effect of a spedid 
Terdict 

When the case en appeal shaU hace deen heard and decided at ^ 
ffeneral term, upon the report cf the referee a/nd easceptions, teithout a 
€ase eontadmng the evidence, the decision ma^ be reviewed in Uhe manner 
mi appeal to the court of appeals, Xf ^ judgmMil he renersed at the 
general term, and a new trial ordered^ it duxU not be deemed to haivelfee» 
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ami in HMtomVie quMtm loMft^ thejfidgment mIMU ha^e bdm 
fmermd, either. fiponfiMtknu<f^^ 
tke wwti of oippetAi. 

§278. (Being g§ 238 and 229 of 1848.) In all cases of reference the 
parties maj agree upcm a suitable person, or persons, not exceeding 
three; and on filing snch agreement, the reference duJl be ordered 
accordingly. If the parties do not agree, the court shall (except 
in the ctty and county of New Tort:), appoint one or mbie referees, 
not exceeding three, who shall be free from' exception and reside in, 
the county where the action is triable. 

In the dty and county of Kew York, when the parties do not other-, 
wise agree, there shall be tliree referees, who shall be free from 
exception, and reside in that city. They shall be appointed as 
foUows: Each par^ shall name one, and these two shall name 
the third. If they fail to do so within two days after their own 
Itppointment, the name of the third referee shall be drawn by the 
elerk from the jury box, in^ the manner to be directed by the court 
on ordering the reference. If either party omit to name a referee, 
his place shall be supplied from the jury box in the same manner. 

(Am'd in 1849, 1851, 1862, 1863, 1865, 1866.) 

' § 278. (As am*d in 1849.) In aU cases of reference the parties may 
agree upon asuitable perscm, or persons, not exceeding three; wnd the. 
rtferenee »haU be erdered aeeordingly. If the parties do not agree,, 
the court shall (except in the dty and county of New Tork)^ 
sppointcne or more referees, not exceeding three, who shall be 
free from exception, and reside in the coun^ where the action is. 
triable; 

In the dty and comity of New Torlc, when the parties do not, 
otherwise agree, there shall be three referees, who shall be free from 
exception, and reside in that dty. They shall be appointed as fol* 
low0! Sach party shall name one, and -these two shall name th^ 
third. If flury fail to do so within two days after their own appoint^ 
rnent, the name of the third refiaiee shall be drawn by the derk frooj^ 
the jury box in the manner to be directed by the coi?rt on ordering 
the reference. If either party omit to name a referee, his place shall 
be supplied from the juiy box in the same manner. 

§278. (Ab am'd in 1851.) Lt all cases of reference, the parties^ 
^ce^ioMi an tn/aul fMnu he a pavty^JOKj agree upon %■ suitable 

16* 
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I^erson, or persons, not exoeeding three ; and the refereuce sball he: 
ordenid accordingly ; and if the parties do not agree, the court 9haU 
opp&iM one or more referees, not exceeding three, wlio shall be j^^er 
from exception, 

% 373. (As am'd in 1862.) In all cases of reference the parties, 
except when an infant may be a party, may agree, in wrUing, upon 
a person, or persons, not exceeding three, and a reference shall be 
ordered to Mm, or them, and no other person, or pereons. And if 
the parties do not agree, the court shall appoint one or more 
referees, not more than three, who shall be free from exception.- 
And no person shaU be appointed refiree to tohom,aU parties in the' 
detion shaU object, except m actions for divorce. And no justice or 
judge of any court shall^ sU (U referee^ in any action pending m the 
court of which Mis a judge, and not already referred. Unless the 
6ourt shaU otherwise order, tJis referee or referees shaU make and 
deliver his report within sixty days from the tims the action shaU be 
finaUy submitted, and on default thereof, said referee or referees shall 
n&t be entithd to receive any fees, and the acHon shaU proceed as 
though no referends had been ordered, > 

' § 273. (As amM in 1863.) In all cases of reference, the parties, 
as to whom issues are formed in the action (except when the defendant 
is ah infant or an absentee^ may agree, in writing, upon a person or 
j^rsons, not exceeding three, and a reference shaU be ordered to him- 
olr them, and no other persons. And if such parties do not agree,' 
the court shall appoint one or more referees, not more than three, who' 
sliall be free from exception. And no person shall be appointed 
referee to whom all parties in the action shall object, except in ac- 
tions for divorce. And no justice or judge of any court shall sit as' 
referee in any action pending in the court of which he is judge, and 
not already referred. Unless the court shaU otherwise order, or the 
parties otherwise stipulate^ the refereie, or referees, shall make and de* 
Hyer a report within sixty days from the time the action shall be- 
finally submitted ; and in default thereof, said referee or referees «hall 
not be entitled to receive any fees, and the action shall proceed as if 
to reference had been ordered. 

§ 273. (As amM in 1865.) In all cases of reference the parties, (U 
to wJiom issues oflre formed in the action, may agree, in writing, upon 
a person, or persons, not exceeding three, and a reference shall be 
ordered to him, or them, and to no other persons. And if such paiv 
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ties do not agree, the court shall api)ohit one or more referees, not 
more than three, who shall be free from exceptions. Whenever a 
rtferenee is ordered in any.'a^idn, or proceeding, the party, or parties, 
may choose their own rrferee, or referees^ and a- reference shall be 
ordered to him, or them, and to no other person, and no person, 
shall be appointed referee to whom all parties in the action shall 
object, except in actions for diyorce, aaid no person, or persons, shaU 
"be appointed referee, or referees, to whom any party in the action 
^uxU obfect, untU ten persons shall ha/ce been severaUy suggested by 
the court and objected to. And no justice or judge of any court shall 
sit as referee in any action, i>endii]g in the court of which he is 
judge, and not already referred. 

Unless the court shall otherwise order, or the parties otherwise 
stipidate, the referee, or referees, shall make and deliver a report 
within sixty days from the time the action shall be finally submitted. 
At any Ume after the expiration of said sixtiy days, cmd before the report is 
ddvcered, either party ma^ serve notice upon the opposite party that he 
dects to end the reference ; and thereupon the action shaU proceed as ^umgh 
no reference had been ordered^ and the referees shall not in such case be 
entitled to any fees. 

§ 373. (As am'd in 1866.) In all cases of reference the parties, as 
to whom issues are formed in the action {exc^t when the defendant 
Is an infant or an absentee), may agree, in writing, upon a person, or 
|>ersons, not exceeding three, and a reference shall be ordered to 
him or them, And to no other person or persons. And if such 
parties do not agree, the court shall appoint one or more referees, 
not more than three, who shall be free from exception. And no' 
person shall be appointed referee to whom all parties in the action 
shall olject, except in actions for diTorce. And no judge or 
justice of any court shaU sit as referee in any action pending 
in the court of which he is judge or justice^ and not already 
Inferred, unless the parties otherwise stipulate. The referee, or 
referees, shall make and deliyer a report within sixty day» 
from 1^6 time tiie aotion shall be finally submitted; and in 
default thereof, and bef <Mre the report is delivered, either party 
miiy serve liotieenpon the opposite party that he elects to end the 
reference; and thereupon the action shall proceed as though no' 
reference had been ordered, and the referees shall not in such ci^ 
be entitled to any fees. ; « . 
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lele judge, or on report of referees, Bnbject to reidew at gen- 
I term. 



CHAPTER VL 

Marmer of JSfnferin^ JudgmeTii. 

Ssonos S74. JndgiAent may "be for or against anv of the partiiefl. 
S7S. The relief to he awarded to the plaintiff. 

876. Bate of damages, where damages are recoverable. 

877. Judgment in action for recovery of personal property. 
878k Judgment upon issue of law or <m fact to he upon direction of a 

era! 

S79. Clerk to keep a judgment book. 
880. Judgment to be entered in Judgment hook. 

881. Judgment roll. 
'• - -888b Judgment^ In wfaat-easea and how to he docketed. 

§274. (Being §330 of 184S.) Judgment may be giTen for or against 
one or more of several plaintiffs, and Ibr or against one or more of 
Bereral defendants, and it may determine the tdtimate rights of the 
parties on each side, as between themselves. 

(Am'd hi 1849, 1852 and 1862.) 

§ 274 (As am'd in 1849.) Same as § 274, as passed hi 1848, except 
that the following words were added at the end thereof : 

In cm oMfh against seoeral defendants, the eottrt maf/y in its discre- 
tion, render jvdffment against one or more of them, leamng the action 
to proceed against 1M oQwrs, whenever a several judgment may he 
proper. The court may also dismiss the complaint, with costs, in famr 
qf one or more dtfendomts, in case of uvreasonaUe neglect on the pari 
of the plaintiff to serve the summons on other defendants, or to proceed 
in the cause against the dtfendant or defendants served, 

.§ 274 (As am^d in 1852.) Judgment may be given for or against 
qifie or more of several plaintiffii, and for or against one or more of 
several def eiidants, and it may determine the ultimate rights of the 
parties on . each side, as between themselves, and it may grant to 
the defendant any affinnalive relief to which he may be entitled. 
In an action against, etc (as in 1849.) 

' § 974* (As am^d ib 1862.:) Judgment may be girea for or against 
eae >or more of several plaistiffk, and for or against one or more of 
•evetid; defendants, and it may detennine the ultimate lights of the 
parties on each side, as between themselves. 

And it may grant to the defendant any afOrmntlTe relief to which 
he mity be entitled* 

in an actioh agahist sevend defendants, the court may, in its d]»> 
cretion, render judgment against one or more of ^em, leaving th# 
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Action to proceed flgaitisttbeotbers, wkeBe7er>j»eT^!tf;Jil<i|gm 
paay be propn; * i 

• The court waj alcfo dismisB the eomplakit, with costs, in favor ot 
one or more defendants, in case of unreasonable neglect on the 
part of the plaintiff to serve the summons on other defendants, or 
to proceed in the cause against the defendant or defendants served. 
In (m nieUon hrougM hy or ctgainft a married toamtm, judgmeni may 
be given jogainst Tier as toeU far easts as far damages^ or hcih for stteh 
easts amd for sfiuh damages, in the same mamm^r as. agcdngt aiher per- 
sans, to he l&Hed and eaUecied cf her separate estate and not otherwise. 
And in any proceedmg to errforee such judgment, the supreme court shaU 
ha/oe jurisdietion, though the amount he less than one hundred doiUars, 

§ 375, (Being § 281 of 1848.) The relief granted to the plamtUS^ 
if there be no answer, cannot exceed that which he shall have 
demanded in his complaint; but in any other case, the court may 
grant him any relief consistent with the case made by the complaint 
and embraced within the issue. 

§ 376. (Bemg § 232 of 184a) Whenever damages are recoverable* 
the plaintiff may claim and recover, if he show himself entitled 
thereto, any rate of damages, which he might have heretofore recov- 
ered for the same cause of action. 

§ 377. (Added in 1849.) In an action to recover the possession of 
personal property, judgment for the plaintiff may be for the pos- 
session, or for the recovery of possession, or the value thereof, in 
case a delivery cannot be had, and of damages for the detention. 
If the property have been delivered to the plaintiff, and the defend- 
ant claim a return thereof, judgment for the defendant may be for 
a return of the property, or the value thereof, in case a return cannot 
be had, and damages for taking and withholding the same. 

§ 278. O^emg § 233 of 1848.) Judgment upon an issue of law, or 
of fact, or upon confession, or upon failure to answer (except where 
the clerk is authorized to enter the same by the first subdivision of 
section 202 and by section 387), shall, in the first instance, be entered 
upon the direction of a single judge, sulject to review at the general 
term, on the demimd of either party, as herein provided. 

(Am'd hi 1849, 1851 and 1852.) 

§ 278. (As am'd in 1849.) Judgment upon an issue of law, or of 
fact, or upon confession, or^ up^m fafiure to answi^ (except where 
the clerk is Authorized to enter th^ same by the first subdivision 
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I 

d seedoii !M6, and t^ section 88i4), shall, in the first instance, bd 
entered upon the direction of a single judge, or report of nfero^^ 
subject to review at the general term, on the d^nand of either 
party, as herein provided. 

§ 278. (As am'd in 1851.) Judgment upon an issue of law, n^ 
tried at a general term^ or an issue of fact, or upon confession, or 
upon failure to answer (except where the clerk is authorized to enter 
the same by the first subdivision of section 246, and by section 384), 
shall, in the first instance, be entered upon the direction of a single 
judge, or report of referees, subject to review at the general term, 
on demand of either party, as herein provided. 

§ 979. (As am*d in 1852.) Judgment upon an issue of law, or of 
fact, or upon confession, or upon fiiilure to answer (except where 
the clerk is authorized to enter the same by the first subdivision of 
section 246, and by section 384, ontf exe^t where U may he given at 
^ general term, a$ provided in section 265), shall, in the first instance, 
be entered upon the direction of a single judge, or report of referees, 
subject to review at the general term, on the demand of either party, 
as herein provided. 

* § 279. (Being § 234 of 1848.) The clerk shall keep, among the. 
records of the court, a book for the entry of judgments, to be called 
the "judgment book.*' 

§ 280, (Bemg § 235 of 1848.) The judgment shall be entered ui 
the judgment book, and shall specify clearly the relief granted, or 
other determination of the action. 

§ 281. (Behig § 236 of 1848.) The derk, immediately aft^ enter- 
ing the judgment, shall attach together and file the following 
papers, which shall constitute the judgment roll : 

1. In case the complaint be not answered the sunmions and com- 
plaint, proof of service, and that no answer has been received,' the 
report, if any, and a copy of the judgment 

2. In all other cases, the summons, pleadings and a copy of the 
judgment, with any verdict of report, the oflTer of the defendant, 
case, exceptions, and all orders relating to a change of parties, or in 
any way involving the merits and necessarily affecting the judgment 

(Am'd m 1849, 1851 and 1852.) 

§ 281. (As am'd in 184D.) UnUss the party or his attorney Mtt 
fwrnith a Judgment roU, the clerk, immediately after entering the 
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Judgment, shall attach together and fildthe following papm, whieb 
shall constitnte the judgment roll : 

1. In case the complaint be not answered hjf'anff dtfendavi, the 
summons and complaint, or copies thereof, proof of senrice, and 
t^t no answer has been received, the report, if any, and a copy of 
the judgment 

2. In all other ,cases the summons, pleadings, or copies thereof, 
and a copy of the judgment, with any verdict or report, the offer 
of the defendant, case, exceptions, and all orders relating to a 
change of parties, or in any way involving the merits, and neces- 
sarily affecting the judgment 

When the defendant shall be entitled to judgment, if the plaintiff 
shall not have filed the summons, with proof of service, and the 
pleadings on his part, the copies of summons and pleadings served 
On the defendant may be substituted therefor in making the judg- 
ment roll, or the plaintiff may, at the instance of the defendant, be 
ordered by a judge forthwith to file such papers. 

§ 281. (As am*d in 1851.) Same as § 281, as amended in 1849, to 
sub. 2, and from thence as follows : 

. 2. In all other cases the summons, pleadings or copies thereof, 
^d a copy of the judgment, with any verdict or report, the offer 
of the defendant, hiU of exceptions, case, and all orders relating to 
a change of parties, and aU orders and papers in any way involving 
the merits, and necessarily affecting the judgment 

^ % d91* (As am'd in 1852.) Unless the party or his attorney shall 
fhmish a judgment roll, the clerk, immediately after entering the 
judgment, shall attach together and file the following papers, which 
shall constitute the judgment roll : 

'■ 1. In case the complaint be not answered by any defendant, the 
summons and complaint, 6r copies thereof, proof of service, and 
thai no answer has been received, the report, if any, and a copy of 
tlie judgment 

2. In all other cases the summons, pleadings, or copies thereof^ 
and a copy of the judgment, with any verdict or report, the c^er 
of the defendant, eoDcepHons, case, and all orders and papers in any 
way involving the merits, and necessarily affecting the judgment 

% 282. (Being § 287 of 1846^ On filing a judgment roll upon a 
Judgment directing, in whole or fai part, the payment of money, it 
maybe docketed witlTthe clerk of the county where it was ren* 
dered, and In any other county, upon filing with the derk thereof 
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& ttBasoApt of ihe original docket ; and shall be a lien on leal pn^ 
erty in the county from the time of docketing the judlgment therran. 
(Am'd in 1851, 1867 isd 18081.) 

§ 282. (As am*d in 1851.) On filing a Judgment toU upon a judg- 
ment directing, in whole or in part, the payment of money, it may 
be docketed with the clerk of the county where it was rend^ed, and 
hi any other county upon the filing with the clerk thereof a tran- 
script of the original ** docket," and shall be a lien on the real prop- 
erty in the county where 1M same is docketed, of every person againet 
whom any 8iu^ judgment shaU be rendered, and which he may h^ 
time of docketing thereqf in the county in which such real estate is 
sUuatedy or which he shaU acquire at any time thereafter for ten years 
from the time of docketing the same in the county where it was renr 
dered* But whenever am, appeal from any judgment shaU he pending^ 
amd ^ undertaking requisite to stay execution on such judgment shaU 
have been given, and the appeal perfected as provided in the code, the 
court in which such judgment was recovered may, on special motion, 
after notice to^ person owning the judgment, in such terms as they shaU 
see fit, direct an entry to be made by the derk on the docket ofsuchjudg- 
fnent that the same is '* secured on appeal,^* amd^ thereupon it shaU cease 
during the pending of the appeal to be a lien on the real property of ike 
judgment debtor as against purchasers amd mortgagees in good faith, 

g 282. (As am*d in 1867.) Upon filUig a judgment roll upon a 
Judgment directing, in whole or in part, the payment of money, it 
may be docketed with the clerk of tiie county where the judgment 
roll teas filed, and in any other county upon the filing with the 
derk thereof a transcript of the original " docket," and shall be a 
lien on the real property in the county where the same is docketed, 
of eyeiy person against whom any such judgment shall be ren^ 
dered, and which he may faaye at the time of the docketing thereof 
in the county in which such real property is situated, or which he 
shall acquire at any time thereafter, for ten years from the time of 
docketing the same in the county where the judgment roU was filed. 
But ihe time during which the paarty reoeverin g ar ouming mUhjudg* 
tnent shaU be or shaU kane been restrained from proceeding thereon by 
any order ef ir^netion^ or other order^ or by the operation of any 
appeal, shall not conMute amy pari qf the ten years itforesaid, as 
against the defemdmt in such judgment, or the party obtaining euch 
orders or making sueh appeal, or amy otiher person who is not a p/wT' 
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chaser, creditor or mortgagee in good foM. But wheneyer an appeal 
from any Judgment shall be pending, and the undertaking requisite 
to stay execution on such judgment shall haye been giyen, and the 
y appetd perfected as proyided in the code, the court in which such 

judgment was recoyered may, on special motion, after notice to the 
person owning the judgment, on such terms as they shall -see fit, 
direct an entry to be made by the clerk on the docket of such judg- 
ment that the same is *' secured on appeal," and thereupon it shall 
cease during the pendency of eaid appeal to be a lien on the real 
property of the judgment debtor, as agunst purchasers and mort- 
gagees in good faith. 

§ 383. (As am'd in 1869.) Upoh filmg a judgment roll upon a 
judgment directing, in whole or in part, the payment of mon^, it 
may be docketed with the clerk of the county where the judgment 
roll was filed, and in any other county upon the filing with the 
cleife thereof a transcript of the origmal " docket,'' and shall be a 

. lien on the real property in the county where the same is docketed, 

of eyery person agamst whom any such judgment shall be ren- 
dered, and which he may haye at the time of the docketing thereof 
in the county in which such real property is situated, or which he 
shall acquire at any time thereafter, for ten years fi^m the time of 
docketing the same in the county where the judgment roll was 
filed. But the time during which the party recoyering or owning 
such judgment shall be or shall haye been restrained from proceed- 
ing thereon by any order of injunction, or other order, or by the 
operation of any appeal, shall not constitute any part of the ten 
years aforesaid, as against the defendant in such judgment, or the 
party obtaining such orders or making such appeal, or any other 
person who is not a purchaser, creditor or mortgagee in good faith. 
But wheneyer an appeal fix>m any judgment shall be pending, and 
the undertaking requisite to stay execution on such judgment shall 
haye been given^ the court in which such judgment was recoyered 
may, on special motion, after notice to the person owning such 
judgment, or to hie attomsg, and to the eureHee to such undertaking^ 
on such terms ae such court shall see fit, dy ord&r exempt from ihe 
Hen of euch Judgment the whole of the real property upon uihiek 
Mtd judgment i» a lien, or a specific portion thereof, to be deaeribed 
in iuch ord&r, and direct an entry to be made by the clerk on the 

^ docket of such judgment that the same is " secured on appeal,'* 

17 
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iSBoept Ihati in com otUy a ^edfie portion of »ueh property w eo^- 
0inpted from 9ueh lien,.$ueh order ihaU direct an entry to he made 
fin sveh doeketf that the $ame is *' secured on appeal as per order of 

the eourt, dated ,*^ spee^fying the date of sitch order; and ihere- 

Txponjitieh judgment tikfdi cease during the pendency, of saeh appeal 
to be a lien upon the property so exempted as figainst purchasers 
and mortgagees in good £sdth. 
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Cf the ExecvUon of the Judgment in Civil ActioTH, 

GsAPTBB L The execution. 

n. Proceeding eupplementaiy to the execution. 

CHAPTER L 

The Mneeution, 

SxonoN 888. Execution withta five yean, of course, as prescribed by this title. J 

284. After Ave vears, to be issued only by leave of court; leave, how \ 

obtained ; execution on judgment of justices^ or other inferior 
courts ; when docketed, how issued. 

585. Other judgments, how enforced. 

586. The different kinds of execution. t 

587. To what counties execution mav be issued. 

988. Execution against the person ; in what cases and when. 
S89. Form of the execution. 

890. To be returnable in sixty days. 

891. Existing laws relating to execution continned, until otberwise pro- 

videoT 

% 288. (Being § 288 of 1848.) Writs of execution for the enforce- 
ment of judgments as now used are modified in conformity to this 
title^ and the party in whose favor judgment is given may, at any 
time within five years after the entry of judgment, proceed to. en- 
force the same; as prescribed by this tltl& 

(Am*d in 1849 and 1866.) 

% 288. (As am'd in 1849.) Writs of execution for the enforcement . 

of judgments as now trsed' are modified in conformity to tiiis titles 
and the party in whose favor judgment has been heretofore, or fhaU 
hereafter he ginenmhy, at any time within five years after the entiy 
of judgment, proceed to enforce the same, as prescribed Jb^ this 
title. 

* § M8. (As am'd in 1866.) Writs of execution for the enforcement , 

df judgments as now used are modified in conformity to this title, 
and the ^arty in whose favor judgment has been heretofore, or 
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shall hereafter be given, and m eate of his death, hH perianal repre^ 
mntatioes, duly appcMed,m9jy at any time within five years after 
the entry of judgment, proceed to enforce the same, as prescrifoed 
by this titla 

§ 284 (Bemg § 239 of 1848.) After the lapse of five years from 
the entry of judgment, an execution may be issued only by leave of 
the court, on motion, with notice to the adverse party. Such leave 
shall not be given unless it be established by the oath of tiie party, 
or other proof, that the judgment, or some part thereof, remains 
unsatisfied and due. 

(Am'd m 1849, 1851 and 1858.) 

§ 284 (As am*d m 1849.) Same as § 284, as passed in 1848, except 
that the following words were added at the end thereof : 

" When thejudffment shall haw been rendered in a court ofjusHee cf 
the peace, or in a jusHc^s or other inferior court in a eUy^ and docketed 
in ffie office of the derkoftke county, the a^)pUeation for lea/oe to issue 
exeouMon must be to the county cowrt of the county where the judgment 
was rendered, or, in the city and county of New York, to the court' of 
common pleas of thai dty a/nd county P 

§ 284 (As am'd in 1851.) After the lapse of five years from the entry 
of judgment, an execution can be issued only by leave of the court, 
upon motion, wiHi personal notice to the adverse party, urdess he be 
absent or nonresident, or cannot be found to make such service, in 
which case such service may be made by publication, or in such other 
manner as the court shall direct. Such leave shall not be given, 
uiiless it be established by the oath of the party, or other satisfactory 
proof, that the judgment, or some part thereof, remains unsatisfied 
and due. 

When judgment shall have been rendered in a court of justice of 
the peace, or in a justice's or other inferior court in a city, and 
docketed in the ofiAce of the clerk of the county, the application for 
leave to issue execution must be to the county court of the county 
where the judgment was rendered, or, in the city and county of New 
York, to the court of common pleas of that city and county. 

% M4. (As am'd in 1858.) After the lapse of five years firom tlM 
entry of judgment an execution can be issued only by leave of 
the court, upon motion, with personal notice to the adv«:se party, 
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he be absent ornan-miint, &r onnei befomid 'to meke 
emce, in irUi& CMC Msh emrioe iDfff lie BMiae I7 ptiM^ 
tfon, or in lOGii oOmt BUBiMr M the eiMrt flhen dkeet Sociilesve 
■haU no4 be given nnlen it be esUiblidied b^ the omih of-liie party; 
oroOMT aatiB&clorf proof, that tlie Judgment or some part thereof 
remaine unaatigfied and dne. Bui Oke temte ihatt not he nsees$arff 
mkem exeeutidi^ Atu been i$tu6d &n ihs judgment wUhkk thsjhe yean, 
mud returned wuatufUd in whole or in pari. 

When Judgment shall have been rendered in a ooort of Justice off 
flie peace, or hi a justice's or otlier inferior conit in a city,and dock- 
eted in tlie office of the deik of tlie coimtj, ttie app1icati<m for leave 
to isBoe execution must be to tlie coontj coort of the coontj irhere 
the Judgment was rendered, or, hi tlie dty and coontj of New Toik, 
to the court of c<Mnm<Mi plees of that city and county. 

§ 285. (Being g 840 of 184a) Where a Judgment requires the pay- 
ment of money, or the deliveiy of real or personal property, the same 
may be enforced in those reqtects by execution, as provided in this 
title. Where it requires the performance of any other act, a certified 
copy of the Judgment may be served up<m the party against whom 
it is given, and his obedience thereto required. If he refiise he may 
be punished by the court as for a contempt ^ 

(Am'd in 18400 

§ SM. (As am'd in 1849.) Where a Judgment requires the pay- 
ment of m<Mi^, or the delivery of real and personal property, the 
same may be enforced in those respects by execution, as provided 
in tliis title. Where it requires the performance of any other act^ a 
certified copy of the Judgment may be served upon the party 
against whom it is given, or the person'* or ojfieer toho w repaired 
IAM>0iy, <^ 2yAiw, «9 06t|^ (%« MOM, and his obedience thereto ^^ 
If he refuse, he may be punished t^^ Ihe court as for a contempt 

g 286. (Behig § 241 of 184&) Thei^ shall be three kinds of ex^ca- 
tlon: one against the property of the Judgment debtor; anotfier 
agahist his peaMBi Mid the taiird for the ddiveiy of the posseesioit 
of real or penonal property. They shall be deemed the process 
of the couH, bat they need not be sealed nor subscribed, except 
lis prescribed in sectlan 944. 

(Am»d in 1840.) 
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g'Me. (Asnii'dm 184(^.) Thfire shaU be tinee kinds of execu- 
tion; oxne agaanflt the property of tbe iudgmeat debtor; another 
against his person; and tbe.third for t&e ddi^eiy of the possession -. 
of real or posonal pr(q;>erty, ^ttecA ddkerif ictKA damages far with- 
Mdkig iiks mmek Th^ shall be deemed the pcpoess of the court, 
but they need not be sealed nor subscribed, except as prescribed in 
aectkm 2691 . 

§287. (Bemg g 242 of 1848.) Where the execution is ag^st the 
property of the Judgment debtor, it may be issued to the sheriff of 
any coimty where the judgment is docketed Where it requires 
the deliveiy of real or personal property, it must be issued to the , 
sheriff of the county where the property, or some part thereof, is 
situated. Executions may be issued at the same time to different 
counties. 

(Am'd in 1851, 1852 and 1882.) 

§287. (As am'd in 1851.) Same as § 287, as passed in 1848, except 
t^t the following words were added at the end thereof : 

"Beal property acffudged to be sold munt he eM in the county vbh&re 
it UeSy by the sheriff of the county, or by a referee appointed by the 
eowrt for that purpose, and thereupon the sheriff or r^eree mttst 
exeeuU a eonwyanee to the purchaser, which conveyance shaU be 
effeetuai to pass the rights and interests of the parties adjfudged by 
the decree to be sM. 

% 287. (As -am'd In 1852.) When the execution is against the prop- 
erty of the Judgment debtor, it may be issued to the sherifT of any 
county where judgment is docketed Whea it requires the delivery 
of real or personal property it must be issued to the sheriff of the 
county where the property, or some part thereof, is situated. Execu- 
tions may be issued at the same time to different counties. Real 
property adjudged to be sold must be sold in the county where it 
lies, by the sheriff of the county, or by a referee appointed by the 
court for that purpose, and thereupon the sheriff or referee must 
execute a conveyance to the purchaser, which conveyance shall be 
effectual to pass the rights and interest of the parties adjudged to 
be sold. 

§ 99y« (As amM in 1882.) When the execution is against the prop* 
erty of the judgment debtor, it may be issued to the sheriff of any 

17* 
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QDleaB he be abiBdnf of nan-toBideAV <^ caimol be'foidid 'ta m$kB 
facb seryice, in irldch case siioh Mtrioe majl)emnd»^ pAi&Dm^ 
tlon, or in such other maimer aa the ooiHt shall dteet Socii lea^ 
ahall not be given nnless it be established by the oath of- the pulj; 
or other satisfiictoiy proof, tliat the Judgment or some part thereof 
remains nnsatisfied and due. But the leate shaU not be neeesaary 
vshen exeeution heu been issued on the Judfftnent wUhin ihejke pears, 
and returned unsatisfied in whole or in part. 

When Judgment shall have been rendered hi a court of Justice of 
ttie peace, or in a justice's or other inferior court in a city, and dock- 
eted in the office of the clerk of the county, the application for leave 
to issue execution must be to the county court of the county where 
the Judgment was rendered, or, in the city and county of New York, 
to the court of common pleas of that city and county. 

§ 285. (Being g 240 of 184a) Where a Judgment requires the pay- 
ment of money, or the deliyeiy of real or personal property, the same 
may be enforced in those respects by execution, as provided in thjs 
titie, Where it requires the performance of any other act, a certified 
copy of the Judgment may be served upon the party against whom 
it is given, and his obedience thereto required. If he reftise he may 
\w punished by the court as for a contempt. ^ 

(Am'd hi 1840.) 

§ 9M. (As am'd in 1849.) Where a Judgment reqmres the pay- 
ment of mon^, or the delivery of real and personal property, the 
same may be enforced in those respects by execution, as provided 
in this title. Where it requires the performance of any other act, a 
certified copy of the Judgment may be served upon the party 
against whom it is given, or the person^or ojfieer who is required 
ihsrsbify or bplaWy to cbey the same^ and his obedience thereto evfor^, 
11 he refuse, he may be punished by the court as for a contempt 

g 286. (Beh« § 241 of 1848.) There Aall be three kmds of ex^cn^ 
tion: one against the property of the Judgment debtor; anotfiier 
against bis p«PQna «nd the t^iird for the delivery of the pgssesiKW 
<rf real or penonal property. They shall be deemed the process 
of the court, hot they need not be sealed nor 8ubs<nibed, except 
|9 prescribed in fusOAxm 244. 

(Am'd hi 1840.) 
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S M«. (As n&'d in 184(^.) Tl^^re shaU he tioee kinds of execu- 
tion; one againflt the property of the judgineat dehtar; another 
agahist his penon ; and the third for the ddlTeiy of the poflseasion 
of veal or peoonal property, ^ttecA ddkeny fctHA damages far with' 
Mdkig iiks aoiiML Th^ shall be deemed the pcpoeas of the court, 
hut they need not he sealed nor suhacribed, except as prescribed in 
aectikmMI. 

g 287. (Being g 242 of 1848.) Where the execution is against the 
property of the judgment debtor, it may be issued to the sheriff of 
any conn^ where the Judgment is docketed. Where it requires 
the deliveiy of real or personal property, it must be issued to the. 
sheriff of the county where the property, or some part thereof, is 
situated. Executions may be issued at the same time to different 
eounties. 

(Am'd m 1851, 1862 and 1882.) 

§287. (As am*d in 1851.) Same as g 287, as passed in 1848, except 
ti^iat the following words were added at the end thereof : 

"Beal property adjudged to he sold must he eotd in the county where 
it UeSj hy the sheriff of the county, or hy a referee appointed hy the 
court for that purpose, and thereupon the sheriff or rtferee must 
eoieeute a eonveyance to the purchaser, which eonwyanee shall he 
^eetual to pass the rights and interests qf the parties adjudged by 
the decree to he sold, 

% 287. (As -am'd in 1852.) When the execution is against the prop- 
erty of the Judgment debtor, it may be issued to the sheriff of any 
county where judgment is docketed. Whoi it requires the delivery 
of real or personal property it must be issued to the sheriff of the 
county where the property, or some part thereof, is situated. Execu- 
tions may be issued at Ihe same time to different counties. Real 
property adjudged to be sold must be sold in the county where it 
lies, by the sheriff of the county, or by a referee appointed by the 
court for that purpose, and thereupon the sheriff or referee must 
execute a conyeyance to the purchaser, which conveyance shall be 
effectual to pass the rights and interest of the parties adjudged to 
be sold. 

g d9y • (As am*d in 1882.) When the execution is against the prop* 
erty of the Judgment debtor, it may be issued to the sheriff of any 

17* 



g 286. ^u^ § 241 of 184&) Tbfic^ ii»n be three kinds of e^^^ca- 
tion : one against the property of the Judgiaent debtor; «nodMr 
•gainst bii p«PQn; and the third for the deUveiy of the pgssesiKW 
ci real or penonal property. They^ shall be deemed the process 
of the court, hot they need not be sealed nor sirtxKaibed, except 
|a prescribed hi flei^tbm 244. 

(Am'd hi 1840.) 
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unless he be abisdnf or non-resident, dr cannot berfonhd 'to make 
sach seryice, hi iddch case siioh seryksa may be aade'by piAliea^ 
tton, or hi sach other manner as the oomi; shidl dteet Socii leav^ 
shall not be given unless it be established by the oath of the party; 
or other satisfiftctoiy proof, that the judgment or some part thereof 
remains unsatisfied and due. But the leante shaH ruji he neces9arjf 
¥ihen exeeuHon has been issued on the judgment wUhin the Jke years, 
and returned unsatisfied in whole or in part. 

When Judgment shall have been rendered hi a court of Justice of 
ttie peace, or in a Justice^s or other inferior court in a city, and dock- 
eted in the office of the derk of the county, the application for leave 
to issue execution must be to the county court of the county where 
the Judgm^t was rendered, or, in the city and county of New York, 
to the court of common pleas of that city and county. 

§ 285. (Being § 240 of 184a) Where a Judgment requires the pay- 
ment of money, or the delivery of real or personal property, the same 
may be enforced in those respects by execution, as provided in this . 

title. Where it requires the performance of any other act, a certifie4 \ 

copy of the judgment may be served upon the party against whom 
it is given, and his obedience thereto required. If he reftise he may 
be punished by the ooort as f or a ccmtempt. ^ 

(Am*d hi 1840.) 

g 9M. (As amM in 1849.) Where a Judgment requires the pay- 
ment of mon^, or the delivery of real and personal property, the 
same may be enforced in those respects by execution, as provided . 
in this title. Where it requires the performance of any other act, a 
certified copy of the Judgment may be served upon the party 
against whom it is given, or the person^or officer who is required 
iherebif^ or bylaw^ to cbey the same, aa4 lus obedience thereto ejtfor^ed. 
If he refuse, he may be punished t^^ the court as for a- contempt 



i 
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g^Me. (Aa am'd fax 1SI9.) Th«re dull be thfee kinds of execu- 
tion; one aguDflt the property of Uie judgment debtor; another 
against his person; and the.tbird for tbe ddivery of tbe possessioa » 
of real or poaonal property, ^^imA dMoerif ^oUh dtamages fir wUH^ 
Mdktg Ae dame, Thef shaU be deemed the pspcess of the court, 
but they need not be sealed nor subscribed, except as prescribed in 
section 968L . 

g 287. (Being g 242 of 1848.) Where the execution is against the 
properly of the Judgment debtor, it may be issued to the sheriff of 
any ooon^ where the Judgment is docketed Where it requires 
the deliyeiy of real or personal property, it must be issued to the, 
sheriff of the county where the property, or some part thereof, is 
situated. Executions may be issued at the same time to different 
comities. 

(Am'd in 180^1, 1852 and 1802.) 

g.287. (As am'd hi 1851.) Same as g 287, as passed m 1848, except; 
that the following words were added at the end thereof : 

"Beal property adjudged to he sold must he ioid in the eountff wTiere 
it UsSj hy the sheriff of the county y or hy a referee appointed hy the 
oourt for thai purpose, and thereupon the sheriff or rtferee must 
eoDeeute a eowo^asice to the purchaser, which conveyance shaU he 
effectual to pass the rights and interests of the parties adjudged hy 
the decree to he sold* 

g 287. (As •am'd in 1852.) When the execution is against the prop- 
erty of the Judgment debtor, it may be issued to the sheriff of any 
county where judgment is docketed When it requires the delivery 
of real or personal property it must be issued to the sheriff of the 
county where the property, or some part thereof, is situated. Execu- 
tions may be issued at the same time to different counties. Real 
property adjudged to be sold must be sold in the county where it 
lies, by the sheriff of the county, or by a referee appointed by the 
court for that purpose, and thereupon the sheriff or referee must 
execute a conveyance to the purchaser, which conveyance shall be 
effectual to pass the rights and interest of the parties adjudged to 
be sold 

g M7« (As am'd in 1862.) When the execution is agahist the prq[h 
erty of ihe Judgment debtor, it may be issued to the sheriff of any 

17* 
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county where Judgment is docketed. When it requires the deliireiy 
of real or personal property it must be issued to the sheriff of the 
county where the property, or some part thereof, is situated. Exe- 
cutions may be issued at the same time to different counties. Beal 
properly ac^udged to be sold must be sold in the county where it 
lies, by the sheriff of the county, or by a referee appointed by the 
court for that purpose, and thereupon Uie sheriff or referee must 
execute a conyeyance to the purchaser, which conyeyanoe shall be 
effectual to pass the rights and interest of the parties adjudged to 
be sold. 

An exectUum may wms against a married woman, and U shaU direct 
the levy and cdUection of the amourU of the judgment agamst her from 
her eeparaie property, and not othermse. 

% 288. (Bemg § 248 of 1848.) If the action be one ui which the 
defendant might haye been arrested, as proyided in section 154, an 
execution against the person of the judgment debtor may be issued 
to any county within the Jurisdiction of the court, after the return 
of an execution against his property unsatisfied in whole or in part. 

(Am'd m 1849, 1862 and 1870.) 

§ 288. (As am'd in 1849.) If the action be one in which the 
defendant might haye been arrested, ^as proyided in section 179 and 
section 181, an execution against the person of the Judgment debtor 
may be issued to any county witliin the Jurisdiction of the court, 
after the return of an execution against his property unsatisfied in 
whole or in part. 

% 288. (As am'd hi 1882.) Same as § 288 as amended hi 18^, 
except that the f ollowhig words were added at the end thereof : 

BfuJt no execution shaU issue against the person of a judgment debtor^ 
unless an order of arrest has been served, as in this act provided, or 
unless the complaint contains a ^atement of facts showing one or more ^ 

of the causes of arred required by section 179, 

% 3§§. (As am*d in 1870.) If the action be one hi which the defendant 
might haye been arrested, as proyided in section 179 and section 181,. 
an execution against the person of the Judgment debtor may be issued 
to any oocrnty within the Jurisdiction of the court, after the return of 
an execution against his property unsatisfied in whole or in part But % 
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no execution shall iasoe against the person of a Jud^ent debtor, 
i^iless an order of arrest has been served, as in this act provided, or 
unless the complaint contains a statement of facts showing one or 
more of the causes of arrest required by section 179. 

1^ cmy dtfendamt he in adttal custody under cm order of orretAy and 
the plaiiUiff shaU neglect to enter judgment in the action w&Mn one 
moTiih after it is inhie power todoeOyOr shaU neglect to issue execution 
against the person of such defenda/nt, within three months after the 
entry ofjudgm^evUy such dtfendant mayj on his motion, be disafuirged 
from custody by the court in which such action shaU haw been com^ 
meneedy unices good ca/ase to the oonJtra/ry be shown; and, coffer being so 
dischargedy such defendafU shaU not be arreted upon any eceecution 
issued in such action, 

% 289. (Being § 244 of 1848.) The execution mudt be directed to 
the sheri£f, subscribed by the party issuing it, or his attorney, and. 
must intelligibly refer to the judgment, stating the court, the county 
where the judgment roll is filed, the names of the parties, 
the amount of the judgment, if it be for money, and the amoimt 
actually due thereon, and time of docketing in the county to which 
the execution is issued, and shall require the sheriff substantially as 
follows; 

1. If It be agidnst the property of the judgment debtor it shall 
require, the sheriff to satisfy the judgment out of the personal prop- 
erty of Buch debtor, or, if sufficient cannot be found, then out of the 
real property belonging to him on the day when the judgment was 
docketed in the county, or at any time thereafter. 

2. If it be against the person of the judgment debtor it shall 
require the sheriff to arrest such debtor, and commit him to the jail 
of the county, until he shall pay the judgment or be discharged 
according to law. ^ 

8. If it be for the delivery of the possession of real or personal 
property, it shall require the sheriff to deliver the possession of the 
same (particularly describing it) to the party entitled thereto. 

(Am'd in 1849.) 

g 3S9. (As am^d in 1849.) The execution must be directed to the 
sheriff, or coroner, when the sheriff is a pa/rty or interested, subscribed 
by the party issuing it, or his attorney, and must intelligibly refer 
to the judgment, stating the court, the county where the judgment 
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soil 0r tMMMrij^ k filed, the naineft df Ik* pKtHuMf Hie. amount of. tim; 
Judgment, if it be for mon^, and thframoont actually dna tiMseon,: 
and the time (A docketing in the coontjr to whdeh tM ^xecatianiB 
issued, and shall require Uie ^fi^tr saliBtantially as foUows: - . 

1. If it be agahist the property of the Judgment debtor it «h|dl 
require the ajfeer to satisfy the Judgment out of the personal pipp-t . 
erty of audi debtor, mud if sufficient p^r^tmoL property cannot be 
found, out of the real property belonj^jng to hiqi on the day whm 
the Judgment was docketed In the county, or at any time thiere*^ 
after. 

repretmkfHws^ kekt, diwMflM, leffotees, tenanU if real pfvprn^^ w 
tnutees, it %k(fi teqmirt the offleer to eoOitfy the jydgmtwt cut ef jimA 
proporvf, 

8. If it be against the person of the Judgment debtor, it shall 
require the officer to arreirt sueh debtor, 9BtA ocmunit hhn to the Jail 
of the county, untfl he shall pay the Judgment or be discharged- 
according to law. 

4. If it be for the delivery of the possession of realor personal prop- 
erty, it sliall require the ij^lhMr to deliver the possession of the.eame 
particularly describfaig it, to the party entitled thereto, wmA maty ia the 
eame time require the officer to eaU^ any costo, damageey or refute and 
projfUey reeowred by the eame judffmeni imt of lll« pwe&MA property of 
the party ayainet whom U ijoae rendered, a/nd the f)alue of the proper^ 
for which the judgment was recoeeredj to he tpeetfied therein^ ^a deHeery' 
thereof eawMt he had, and if euffiolewt penondl 'proper^ cannot be 
foundj then out of the reat property belonging to him on the day the 
Judgment teas docketed, or at any time iSu/reofter, and thaU in that 
reepeet be deemed an exeetaion ogaiMt property. 

% d9a (Bemg g 245 of 1848.) The sherifTshaU, in aU cases, return 
the execution within sixty days after it^ receipt to the clerk with 
whom the record ol Judgment is filed. 

(Am'd hL 1849.) 

§990. (As am'd in 1849.) The execution ehdtt he retumMe 
withbd sixty days after its receipt by the officer to the clerk with 
whom the record of Judgment is filed. 

§ 291. (Behigg 246 of 1848.) Until otherwise provided by the legia^ 
lature, the existing provisions of law relating to executions, and then; 
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incidentSy Indudlng the sale and redemption of properly, Uie powers 
and rights of offie^is, their duties thereon, and the proceedings to 
enforce those duties and the liabilitf of their sureties, shall apply 
to the executions prescribed by this chapter. 
(Am*d in 1849 and 1851.) 

§ 291. (As am'd in 1849.) Until otherwise provided by the legisla- 
ture, the existing provisions of law not m conJUet «^A this ehapkr^ 
relating to executions, and their incidents, including the sale and 
redemption of property, the powers and rights of officers, theii* 
duties thereon, and the proceedings to enforce those duties, and the 
liability of their sureties, shall apply to the executions prescribed by 
this chapter. 

§ 991. (As am'd in 1851.) Until otherwise provided by the legis- 
lature, the existing provisions of law not in conflict with this chap- 
ter, relating to executions and their incidents, th^ property UabU 
9ak on exeeuHon, the sale and redemption thareqf^ the powers and 
rights of officers, their duties thereon, and the proceedings to enforce 
those duties, and tlie liability of their sureties, shall apply to the 
executiona prescribed by this chapter. 



CHAPTUBII. 

Proceedings Supplementary to the ExeeuUon, 

BmmaK t9t. When ezecatton fetarned imsatitiled, Ofder for disoorery of prop- 
erty allowed : also when judgment debtor refuses to apply 
property to satisfy judgment ; manner of proceeding to examine 
jndgmeht debtor. 

593. Any debtor mav pay execution against his creditor. 

594. Bxamination of debtors of jadgment debtor, or of fhoee haviBg 

property belonging to him. 
S96. Wimess required to testify. 
890. Compelling party or witnesses to attend ; examinations, when to be 

on oath. 
887 Judge may order properly to be f4>plied on execution. 
896. Judge may appoint receiver, and prohibit transfer, etc., of property. 
999. Frooeedinss noon claim of another parly to property, or on deniid 

of indeoteuieBs to judgment debtor. 

800. Kef erence by judge. 

801. Goats of proceeding. 

808. Disobedience of order, how punished. 

g 202. (Being § 247 of 184&) When an execndon against prop^iy 
of the Judgment debtor, issued to the sheriff of the county where 
he resides, or if he reside out of the State, to the sheriff of the 
county where the Judgment roll is filed, shall be returned unsatis- 
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from ezecdtion. In def ftolt of entering into snch nndertaldng, he 
may be committed to prison, by wammt of the Judge, as for a con- 
tempt No p&non 9haU, <m exa9nin<iHm% puriuani to ihie ehapier, be 
excuwdfrom anmoering any quetfH&n on the gromid that ki$ esBomi- 
nation wSl tend to eonoiet him (f the commmion cf a fraud; hut Me 
OMwer ehaU not he need ae enAdence againet Mm in amy criminal pro- 
ceeding or proeeeution. 

g 292. (As am'd in 1858.) Same as g 302, as amended in 1851, ex- 
cept that the words ^*orhae a ptaoe if friMKMW,'* were added alter 
the words ^ where he resideB.*' 

§ 292. (As am*d in 1859.) Same as § 292 as amended in 1858, except 
that after the words " as are provide upon the return of an execu- 
tion,'* the following words were added : "• Whenever it shall satis- 
factmily i^pear by affidavit to a justice of the supreme court that 
such county Judge, (h: judge of said court of common pleas, is inca- 
pacitated from acting in any of the proceedings whatever, herein 
authorized, from any cause or*causes whatsoever, such justice of the 
sai»emecourt shall have the same powers and authority, in all cases 
whatever, as are herein conferred upon him as to cases of jud^ents 
in the supreme court" 

§ 292. (As am'd in 1868.) Same as § 292, as amended in 1859, ex- 
cept that the following words were added at the end thereof : 

^ Nor shall he be excused from answering any question on the 
ground that he has, before the examination, executed any convey- 
ance, assignment or transfer of his property for any purpose, but 
his answer shall not be used as evidence against him in any crim- 
inal proceeding or prosecution." 

§ SI93. (As am*d in 1867.) When an execution against property of 
the judgment debtor, or any one of several debtors *in the same 
judgment, issued to the sheriff of the county where he resides or has 
a place of business, or if he do not reside in the State, to the sheriff 
of the county where a judgment roll, or a transcript of a justice's 
judgment for twenty-five dollars or upward, exclusive of costs, is 
filed, is returned unsatisfied, in whole or in part, the judgment cred*- 
itor, at any tamo after such return made, is entitled to an order from 
a judge of the court, or a county judge of the county to which the 
execution was issued, or a judge of the court of common pleas for 
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tlie city and covn^ of Hew York, when this execution WM issued to 
sneli dtyand comity, nqoiringsachjndgmttit debtor to appear and 
aasw^ concerning hid' |froperty before addEi jndge, at a time vsA 
place^fipecified in the order, witliki Hie ootmty to wlddn. tiie execu- 
lion was iflsaed. But in ^(ue «f an tn^^ fnade bif a jtutice <tf Ihe 
mtpfeme emutf mU mUmgumi proeeeiiingt «ft«8 he had btfare wme Juh 
Uee in ths Judicial ditMd where Ute judgment dMir reeidee, to he epeei- 
fi&d ifn the order. After the jssuing of an execution agirinst property 
and npbn proof by afftdavit, of a party or otherwise, to the satisfao- 
tion of the court, or a Judge thereof, or county judge, or any Judge 
of the court of common pleas of the city and county of New York, 
that Miy Judgment debtor, receding in the county where such Judge 
or officer resides, lias property, which he m^ustly lefiises to f^ply 
towards the satisfaction of the Judgment, such court or Judge may, 
by an order, require the Judgment debtor to appear at a specified 
time and place, to answer concerning the same ; and such proceed- 
ings may thereqpon be had for the application of the prc^rty of tl|e 
judgment debtor towards the satisfiMstion of the Judgment as am 
provided upon the return of an execution. Whenever it idiall satis- 
factorily appear, by affidavit, to a Justice of the supfeme court that 
such county Judge, or Judge of said court of coipmon pleas, is inca- 
pacitated from acting in any of the procee<Ung8 whatever, herein 
authorized, from any cause or causes whatsoever, such Justice of 
the supreme court shall have the same powers and authority, in all 
cases whatever, as. are herein conferred upon him' as to cases of 
judgments in the supreme court On an examination under this 
section^ either party may examine witnesses in his behalf, and the 
Judgment debtor may be examined in the same manner as a witness. 
Instead of the order requbring the attendance of the judgm^t 
debtor, the Judge may, xxj^osl proof, by affidavit or otherwise, to his 
satisfaction, that there is danger of the debtor's leaving the State, or 
concealing himself, .and that there is reason to believe he has prop- 
erty which he unjustly refuses to apply to such Judgment, issue a 
warrant requiring the sheriff of any county where such debtor 
may be to anest him and bring himb^ore such Judge. Upon being 
brought before the Judge, he may be examined on oath, and if it 
then appears lliAt tliere is danger of tiie debtor's leaving the Sta«e, 
- and tliat he has property which he has m^vsliiy' refused to apply to 
Buciijiidgmcnl, ordered to enter into an undertaldng with ^me'Or 

more ameCies, that he will from time to time attend before the Judge 

18 
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fts he fliiall direct, and that he will not, during the pendency of the 
prooeeJings, dispose of anj portion of his property, not exempt 
from execution. In default of entering into such undertabing, he 
may be committed to prison by warrant of the Judge as for a con- 
tempt No person shall, on examination pursuant to this chapter, 
be excused from answering any question on the ground that his 
examination will tend to convict him of the commission of a fraud ; 
but his answer shall not be used as eyidence against him in any 
criminal proceeding or prosecution. Nor shall he be excused from 
answering any question on the ground that he has, before the ex- 
amination, executed any conveyance, assignment or transfer of his 
property for any purpose, but his answer shall not be used as evi- 
dence against him in any criminal proceeding or prosecution. 

§ 298. (Being § 248 of 1848.) After the issumg of execution 
against property, any person indebted to the judgment debtor may 
pay to the sheriff the amount of his debt, or so much thereof as 
shall be necessary to satisfy the execution, and the sheriff's receipt 
shall be a sufficient discharge therefor. 

(Am'd in 1849.) 

§ 393, (As am*d in 1849.) After the issuing of execiition against 
property, any person indebted to the judgment debtor may pay to 
the sheriff the amount of his debt, or so much thereof as shall be 
necessary to satisfy the execution, and the sheriff's receipt shall be a 
Buf^dentdiachaxgefortTie amount so paid, 

% 294. (Being § 249 of 1848.) Upon an affidavit that any person 
has property of the judgment debtor, or is indebted to him, the 
Judge may, by an order, require suchperson to appear at a specified 
time and place, and be examined concerning the same. 

(Am'd in 1849 and 1863.) 

§ 294 (As am'd in 1849.) .^ft&r the issmng or ret/am cf an exteu- 
Uon against properly of the judgmefU debtor, or of any one of several 
debtors in the same judgment, and upon an affidavit that any person, 
or eorporaMoUy has property of such judgment debtor, or is indebted 
to~him in wn amount exceeding ten dotkurs, the judge may, by an 
order, require such person, or eorpsraUonf wa/nff tygker or member 
ihereafy to appear at a specified time and place, and a/nswer concern- 
ing the jsame. The judge may dso, in his discretion, require notice of 
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mmA proeeed/mg to he gifoen to an/y party to the action^ in mteh maa^net 
09 may Mem to him proper. 

% 394, (As am'd in 1868.) After the isstiing or return of an 
execution against property of the Judgment debtor, or of any one 
of several debtors in the same judgment, and upon an affidavit 
that any person or corporation has property of such judgment 
debtor, or is indebted to him in an amount exceeding ten 
dollars, the judge may, by an order, require such person or 
corporation,* or any officer or member thereof, to appear at a 
specified time and place, and answer concerning the same. 
The judge may also, in his discretion, require notice of such 
proceeding to be given to any party to the action, in such manner 
as may seem to him proper. 

The proceedings mentioned in this secUony wnd in section 292, may be 
taken upon the return of an execution unsatisjledy issued upon a judg- 
ment recovered in an aci£on against joint debtorSy in uihich some qf the 
dtfendants have not been served with the summons by wlmh said action 
was commeneedy so far as relates to the joint property of such dedtors; 
and aU actions by creditors to obtain satisfaction of judgments oiU of the 
prop&rpy of joint debtorSy are maintamabte in the Uke manner and to the 
like effect. These provisions shaU appfy to aUproeeedmgs and actions 
now pendingy wnd not actuaUy terminaied by any final judgment or 
decree. 

g 295. (Behig §250of 1848.) Witnesses may be required to appear 
and testify in any proceeding under this chapter, in the same man- 
ner as upon the trial of the issue. 

(Am'd m 1849.) 

9M. (As am'd in 1849L) Witnesses may be required to appear and 
testify on any proceedings under ttiis chapter, in the same manner as 
upon the trial of an issue. 

§ 296. (Being § 251 of 1848.) If the party or witness reside in the 
county where the order is made, he shall be required to attend 
before the judge ; if in any other county, before a referee, as pro- 
vided in section 255. In such case, the examination shall be taken 
by the referee and certified to the judge. 

(Am'd in 1849.) 

§ M6. (As am'd in 1849.) The party or witness may be required 
to attend before the judge, or before a referee appointed by the 
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•ootirt or Judge ; if befoie a referee, the exaiiuiiAtion dhall be taken 
by the referee, and certified to the judge. AU examiu&tioiis and 
answera before a Judge or referee, under this chapter, shall be on 
oath, except that when a corporation answers, the answer shall b0 
on the oath of an officer thereol 

1 397. {Being § 252 of 1848.) The Judge may order any property 
of the judgment debtor, not exempt from execution, in the hands 
either of himself or of any other person, or due to tiie Judgment 
debtor, to be applied towards the satisfaction of the Judgment. 

(Am'd in 1851.) 

g 397. (As am'd in 1851.) The judge may order any property <^ 
the Judgment debtor, not exempt from execution, in the hands 
either of himself or any other person, or due to the Judgment 
debtor, to be applied towards the satisfaction of the Judgment, 
esce&pt thaC the ecufnin^s of the debtor pyr Ms penancU serviceSy at any 
time wUMn mty days next preeediniji the order , cannot be eo a^ppUed, 
when it is made to appear by the debtor^ s n^ffidamty or othertnse, that 
aueh ta/tninge aare neeeesary for the use of a family supported whoUy 
or parUy by his laibor, 

§298. (Being § 253 of 1848.) The judge may also, by order, 
appoint a receiver of the property of the Judgment debtor, in the 
same manner, and with the like authority, as if the appointment 
were made by the court, according to section 200. The Judge may 
also, by order, forbid a transfer of the property of the judgment 
debtor and any interference therewith. 

(Am'd in 1849, 1851, 1862 and 1888.) 

§ 298. (As am'd in 1849.) The judge may also, by order, appoint 
a receirer of the property of the judgment debtor, in the same 
manner, and with the like authority as if ^e appointment were 
made by the court, acccMrding to section 244; The Judge may also 
by order, forbid a transfer, or other disposition of the property qf 
the Judgment debtor, not exempt from execution, and any inter- 
ference therewith. 

§ 298. (As am'd in 1851.) The Judge may also, by order, appoint a 
reoeiver of the property of the judgment debtor, in the same man- 
ner, and with the like aiitlKvit^, a^ appointment was made 
l^ the oourt aceording to section 244. But, btfore ^ appoMnmU 



nCTtdfafr AMJiiiiii II0 itukKtkHU fffliftii' oJiiL (^ tMnft iiUMiwiftliiii oiv j* 
O0Mitetf« .litf tiniitttF Aaietim AaU hoM 110^60$ I9 fiiMUfar ftflfinni JUMk 
ofnd ^aU Uketrim haw notice nf aU nUmgueni proeeedin{f$ im vtMem 
to ooid ftotfMTtktp^ Jni mmv moa ono tooioMt ^ ths pvopovt^ €f a 
jwd^mmU Mior AbM U oppoitML The judge may ali{>, by teder^ 
fint>id • tnoiflf er or olher diqiosition of the prop ert y of the Judg- 
meiit ddbtor, not euuipl ftom execuUan, end toy faLteiieFeiioei 
therewiOL 

g 29a (Ail am'd in 1802.) Same ae g 298, as amended hi 1851,^ 
except ffiat the f oUowhig words were added at the end thereof : 

'^ Wlii^eyer the Judge shall grant an order for the appomtment 
of a receiver of the property of the judgment debtor, the same 
shall be filed in the ofRce of the derk of the county where the 
judgment roll in the action or transcript from justice^s judgment^ 
upon which the proceedings are taken, is filed; and the said derk 
shall Record the order in a book to be kept for that purpose hi his 
office, to be called ' book of orders appointing receiyers of Judgment 
debtors/ and shall note the time of the filing of said order therein. 
A certified oopy of said order shall be delivered to the receiver 
named therein, and he shall be vested with the property and effecttf 
of the judgment debtor from the time of the filing and recording of 
the order as aforesaid. The receiver of the Judgment debtor 9hall 
be subject to the direction and control of the court in whidi the 
judgment was obtained upon which the proceedings aro founded; 
or if the judgment is upon a transcript from justice's court, filed in 
county derk's office, then he shall be subject to the direction and 
control of the county court" 

§ MS. (As am'd in 186a) The judge may also, by order 
applet a receiver of the property of the judgment debtor, 
in the same manner and with the Uke authority as if the 
appointment was made by the court according to section 244* 
But, before the appointment of such receiver, the judge shall 
ascertain, if practicable, by the oath of the party, or otherwise, 
whether any other supidementary proceedings are pending against 
the judgment debtor, and, if swdi prooeedings are so pending, thfl 
plaintiif thefein shall have notice to appear before him, and shall 
UfcewiBe have notice of all anbsequent proceedings in relation tn 

18* 
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said recdymhip. No more th&n one receiver of the property of ^ 
Judgment debtor sball Ite appointed. The judge may also, by 
order, forbid a transfer or other dispoeition of the property of the 
Judgment debtor^ not exempt from execution, imd any inteiference 
tiierewith. 

Whenever the Judge shall grant an order for the appointment of 
a receiver of the property of the judgment debtor, the saiae shall be 
filed in the office of the clerk of the county where the judgment roll 
in the action, or transcript from justice's judgment; upon which the 
proceedings are taken, is filed ; and the said clerk shall record the 
order in a book to be kept for that purik)6e in his office, to be called 
" book of orders appointing receivers of judgment debtors," and 
shall note the time of the filing of said order therein. A certified 
copy of said order shall be delivered to the receiver named therein, 
and he shall be vested with the property and effects of the judgment 
debtor fi*om the time of the filing and recording of the order as 
aforesaid. The receiver of the Judgment debtor shall be subject to 
the direction and control of the court in which the judgment was 
obtained upon which the proceedings are founded; or, if the judg- 
ment is upon a transcript fix>m justice's court filed in county derk's 
office, then he shall be subject to the direction and control of the 
eounly court 

But before Tie tihaU be wsted mffi cmy re(dproperty of mi/ch judijment 
debtor a certified copy qfeaid order ehaJd aUo be filed and recorded in the 
office of ihs clerk of the county in which any real estate of euch judgment 
debtor sought to be affected by meh order ie situated, a/nd also in the office 
of the derk of the county in which such judgment ddjior resides. 

§ 299. (Being § 254 of 1848.) If it appear that a person so brought 
before the judge claims an interest in the property of the judgment 
debtor, adverse to him, such interest shall be recoverable only in 
an action by the receiver ; but the judge may, by order, forbid a 
transfer or other disposition of such interest, tUl a sufficient <^por- 
tunity be given to the receiver to commence the action. 

(Am'd in 1849.) 

% 399. (As am'd in 1849.) If it appear that a person or corpora' 
Hon alleged to have property of the judgment debitor or indebted to him, 
claims an interest in the properly, adverse to him, or denies the debt, 
auch interest or 1^0^ shall be recoverable only in an action against 
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muh penon or wrporaHkn \sj the reo^rrer ; but the judge may, by 
order, forbid a transfer or *other dis^Mflition of sach property or 
interest, till a sufficient opportunity be given to the receiver to com- 
mence the action, a/nd proeeeuU the mwm to judgment and execution; 
hut tuck order may he modijied or dieeohed, hy the judge gra/nting ihe 
S(Wie^at€m^tkne,ondueh9eeuritga$heehaUd6reet, 

§ 300. (Being § 255 of 1848.) The judge may, in his discretion, 
order a reference to a referee, agreed upon or appointed as pre- 
scribed in sections 228 and 229, to report the evidence or the &cts. 

(Am'd in 1849 and 1857.) - 

% 300. (As am'd in 1849.) The judge may, in his discretion, order 
a reference to a referee, agreed upon or appointed hy him, to report 
the evidence or the facts. 

g 300. (As am*d in 1857.) The judge may, in his discretion, order 
a reference to a referee, agreed ui>on hg the parties or appointed by 
him, to report the evidence or the &cts, and mag, in his dieoretion, 
appoint such referee in the first order or at any time, 

% 801. (Beuig § 256 of 1848.) The judge may allow to the judg- 
ment creditor, or to any party or witness so examined, his traveling 
expenses, and a fixed sum in addition, not exceeding thirty doUars^ 
as costs. 

(Am*d m 1849.) 

g 301. (As amM in 1849.) The judge may allow to the judg- 
ment creditor, or to any party so examined, whether a parig to the 
auction or not, witnessed fees and dishursements, and a fixed sum in 
addition, not exceeding thirty dollars, as costs. 

§ 302. (Being % 257 of 1848.) If any party or witness disob^ an 
order of the judge duly served, such party or witness may be pun- 
ished by the judge as for a contempt 

(Am'd in 1849 and 1851.) 

g 302. (As am'd in 1849.) If any person, party or witness disobey 
an order of the judge, or rtforee, duly served, such ptfrson, party or 
witness may be punished by the judge as for a contempt * 

• 

g 3M. (As am'd in 1851.) If any person, party or witness dis- 
obey an order of the judge, or referee, duly served, such person, 
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TITJLB X. 

Of the Co9U in Civil J^C^hM. 

(Etodnoar 908. Fee bill iilK>Uilied; •Uomunces stren, termed eosti. 

' aoi. Wlien alloweii, of oonne, to puuntiC 
1 ' 8dCL Wken allowed to defendant. ... 

808. When allowed to either paity in the dlacretion of the ooort 
• 807. Amount of costa allowed. 

806. Allowance, in addition, of a percentage on the reooyery or daim. 

809. Percentage; how computed. 

810. Interest on verdict or report, when allowed. 
Sll* Ooste, taow to be inJBerted in jndgmeafe. 

813. Clerk^s fees. 
818. Ref«ee^8 fees. 

814. Costs on postponement of triaL 

815. Ck>sts on a motion. 

818. Costs against infant plaintilt 

tlT. Costs in an aetion by or against an exeeulor or administrator, 

trustee of an express trust, or a pwson eiq»re8ely authorized by 

statute to sue. 
818. Costs on review of a dedsioa of an inferior court, in a special 

proceeding. 
810, 880. Costs in actions by the people. 

881. Costs against assignee of cause of action, after action brought. 
888. Costs on a settlraient 

. {8M* (BeiQgg25aofl84a>AH4itatiite0establi8UBgorregqlating 
libe <»ets or leea of attomeiv^ soUcitorB and ooonsel in civil actionsi^ 
sncLtdl existing iuIm and iiroYirioBB of law, restricting or oontndling, 
the right of a parly to. agree wilh an atUNmey, soUdtor cf connseli: 
for his compensation, are repealed ; and hereafter the measure of 
ifoeh conlpensatioiiMshall' he left lo &e agreement, expMNSs or implied, 
<rf the parties. But there may he allowed to the preralling pttrty, 
upon the judgment, certain smns, by way of indemidty, for his 
expenses in the action ; which allowances are in this act termed 
costs. 

i^ffiL (BMngg 850 of 1846.) Costs shall he allowed, of oourse,; 
t5 the plamti£^ npen a recovery, in tiie following oases : 

1. In an action for the recovery of real property, or when a claim 
of title to real property arises on the pleadings, or is certified by the 
court to have come in question at the trial 
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d* Saul aetioii to ieeoT«i? fhe p o ga oooio in ctf p«rfloiiAl {^ropertisr..:. 

jQitleeof iOm poaee biM» no JurJBdiclioiii. 

4, Xn an action f<Nr the iQcoyeiy of iiKmegr^'vv^en the 
99ooyer fifty doUaiv w moxe. 

(Am'd hi 18^ Mid 18<».) 

§ 804 (As am'd hi 1840.) Same as § d04, as passed hi 1848, to 
sub 8, and firom thence as follows : 

8. In the actions of which, according to section 64, a court of a 
Justice of the peace has no jurisdiction. 

4. In an action for the recovery of mon^, where the plaintiff 
shall recover fifty dollars or more. But in an action for assault; 
batteiy, false imprisonment, libel, slander, malicious prosecution, 
criminal conversation or seduction, if the plaintiff recover less than 
fifty dollars damages, he shall recover no more costs than damages. 
And in an action to recover the possession of personal property, if 
the plaintiff recover less than fifty dollars damages, he shall recover 
no more costs than damages unless he recovers also property, the 
value of which, with the damages, amounts to fifty dollars. Such 
Value must be determined by the juiy, court or referee by whom the 
action is tried. 

When several actions shall be brought on one bond, recognizance, 
promissory note, bUl of exchange or other instrument in writing, or 
in any other case, for the sami^ cause of action, against several 
parties who might have been joined as defendants in the same 
action, no costs other than disbursementA shall be allowed to the 
plaintiff in more than one of siich actions^ which shall be at hisi 
election, provided that the party or pairties proceeded against in 
such other action or actions shall, at the time of commencepient 
of the previous action or actions, hava been witlun this State, and 
not secreted. 

§M4. (As am'd in 1863.) Costs shall be allowed, of course, to the 
plaintiff, upon a recovery, in the following cases : 

1. In an action for the recovery of real property, or when a Claim 
of titie to real property arises on the pleadings, or is certified by tho 
court to have'come in question at the trial 

2. In an action to recover the possession of penooal pn^ierty. 

8. In ths aetitmi of whkh a towrt cf ju$tiee iif Ihe pmee koi n» 
fwriaOUithn, 
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4 In an action for the reoorery of money, where the plaintiff shaU 
teooY&t fifty doIlaiB; bat In an action fw assaalt, hatteiy, f alee 
imprisonment, libel, slander, malicious prosecution, criminal conyer-. 
aation or seduction, if the plaintiff recover less than fifty dollars 
damages, he shall recover no more costs than damages. And in 
action to recover the possession of personal property, if the plaintiff 
recover less than fifty dollars damages, he shall recover no more 
costs than damages, imless he recovers also property, the value of 
. which» with the damages, amounts to fifty dollars, or the possession 
of property he atffudffed to htm^ the wdu^ of whUh^ with the dom^ 
offeSy amoufhts to fifty doHa/rs; such value must be determined by 
the jury, court or referee by whom the action is tried. When 
several actions shall be brought on one bond, recognizance, promis- 
sory note, bill of exchange, or other instrument in writing, or in any 
other case, for the same cause of action, agidnst several parties who 
might have been Joined as defendants in the same action^ no costs 
other than disbursements shall be allowed to the plaintiff in more 
than one of such actions, which shall be at his election, provided 
that the party or parties proceeded against in such other action or 
actions shall, at the time of the commencement of the previous 
action or actions, have been within this State, and not secreted. 

§ 3M. (Bemg g 200 of 1848.) Costs shall be allowed of course to 
the defendant, in tiie actions mentioned in the hist section, unless the 
plaintiff be entitled to costs therein. 

§ 806. (Being g 261 of 1848.) In other actions costs may be 
allowed or not, in the discretion of the court. 
(Am*d m 1840 and 1851.) 

g 806. (As am*d in 1848.) In' other actions costs may be allowed 
or not, in the discretion of the court 

When there are sewrai dtfendaniSf not umted in interest, and 
making separate dtfenses by separate answers^ and the plaintiff fails to 
recover jvdgmewt against aU, the court may award costs to sudi of the 
defendants as have judgment in their famr^ or any of them. 

In the following cases the costs of an appeal shaU be in the discretion 
of the court : 

1. Where a new trial ehaU be ordered. 

2. Where a judgment shaU be affirmed in part and reversed in part. 
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■ g 306. (As am*d in 1851.) In other actions costs may be allowed 
or not, in the discretion of the court. 

In aU aistions where there are several defendants, not united in 
interest, and making separate defenses by separate answers, and the 
plaintiff fails to recover judgment against all, the court may award 
costs to such of the defendants as have judgment in their favor, or 
9XLY of them. 

In the following cases the costs of an appeal shall be in the dis- 
cretion of the court: 

1. When a new trial shall be ordered. 

2. When a judgment shall be affirmed in part and reversed in part. 

§ 307. (Bemg § 262 of 1848.) When allowed, costs shall be as 
follows: • 

1. To the plaintiff for all proceedings before notice of trial (includ- 
ing judgment when entered). In an action where judgment upon 
failure to answer may be had without application to the court, 
seven dollars ; in an action where judgment can only be taken on 
application to the court, twelve dollars; for all subsequent proceed- 
ings before trial, seven dollars. 

2. To the defendant, for all the proceedings before notice of trial, 
five dollars ; for all subsequent proceedings before trial, seven 
dollars. 

8. For the trial of issues of law, if separate from the trial of issues 
of fact, to the plaintiff, fifteen dollars ; to the defendant, twelve 
dollars. 

4. For the trial of issues of fact, if separate from the trial of 
issues of law, to the plaiiitiff, fifteen dollars; to the defendant, 
twelve dollars. For the trial of issues mt fibct and of law, when 
tried at the same time, to the plaintiff, twenty dollars ; to the d.e- 
f endant, fifteen dollars. 

5. To either party on appeal, excepting to the court of appeals, 
before argument, fifteen dollars ; for argument, thirty dollars. 

6. To either party on appeal to the court of appeals, before argu- 
ment, twenty dollars ; for argument, fifty dollars. 

7. To either party, for every circuit or term at which the cause 
is necessarily on the calendar and not reached or postponed, ex- 
cluding that at which it is tried or heard, ten dollars. 

(Am'din 1849, 1861,1852, 1857, 1858, 1859, 1862, 1863, 1864, 1866 and 
1867.) . 
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§ 807. (As am'd in 1849.) 8ame as § 607, as passed in 1848, to sub. 
4, and from thence as follows : 

4. For the trial of the issues of fact, if separate from the trial of the 
issues of law, to the plaintiff, fifteen dollars; to the defendant, 
twelve dollars. 

5. For the trial of the issues of fact and of law, when tried at the 
same time, to the plaintiff, twenty dollars ; to the defendant, fifteen 
dollars. 

6. To either party on appeal, excepting to the court of appeals, 
before argument, fifteen dollars ; for aigument, thirty dollars ; Jmt 
this proviman shaU not apply to appeals in cases other than those men- 
tioned in section 349. 

7. To either party on appeal to the court of appeals, before argu- 
ment, twenty-Jm dollars ; for argument, fifty dollars. 

8. To either party, for every circuit or term at which the cause is 
necessarily on the calendar and not reached, or is postponed, ex- 
cluding that at which it is tried or heard, ten dollars. 

§ 307. (As am'd in 1851.) Same as § 307, as amended in 1849, ex- 
cept sub. 6, which was amended so as to read as follows : 

6. To either party on appeal, except to the court of appeals, be- 
fore argument, fifteen dollars ; for argument^ thirty dollars ; but this 
provision shall not apply to appeals from an order ffranting or deny- 
ing a non-enumera,ted motion, 

% 807. (As am'd in 1852.) Same as § 307, as amended in 1851, 
except that sub. 6 was amended so as to read as follows : 

'^6. To either party on^ appeal, except to the court of appeals, 
before argument, fifteen dollars ; for argument, thirty dollars ; but 
this provision shall not apply to appeals in the cases mentioned in 
section 349." 

And sub. 8 was amended so as to read as follows : 

^ 8. To either party for every circuit or term at which the cause 
is necessarily on the calendar, and not reached or postponed, exclud- 
ing that at which it is tried or heard, ten dollars. 

^^But in an action hereafter brought to recover dower, btfore 
admeasurement, of real property aliened by the husbemd, the plaint^ 
shaU not recover costs unless it appea/r that dower was demanded 
before the commencement of the action, and was refused," 
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g 307. (As am'd in 1857.) When allowed costs shall be as follows : 

1. To the plaintiff for all proceedings before notice of trial 
(including judgment when reTidered), 

In an action where judgment, upon failure to answer, may be had 
without application to the court, ten doUars; in an action where 
judgment can only be taken on application to the court, fifteen dol- 
lars ; and two doUan'sfor each additionad defendant upon whom process 
shad have been served, 

2. To the defendant for all proceedings before notice of trial, ten 
dollars. 

3. To either party for all subsequent proceedings before trial, ten 
dollars. 

4. To eUher party for the trial of an issue of law, fifteen dollars ; 
for every trial of an issue of fact, twenty dollars. 

5. To either party on appeal, except to the court of appeals, and 
except appeals in the cases mentoined in section 3^9, before argu- 
ment, fifteen dollars ; for argument, thirty dollars ; and the same 
coats shad he aiknoed to either pa/rty btfore arguTnenty and for argument 
in cases ordered to be heard in the first inMance ait general term under 
the provisions of section 265. 

6. To either party, on appeal to the court of appeals before argu- 
ment, twenty-five dollars ; for argument, fifty dollars. 

7. To either party for every circuit or term, 7u>t exceeding threCy at 
which the cause is necessarily on the calendar, and is not reached 
or postponed, ten dollars. 

^ But in an action hereafter brought to recover dower before ad- 
measurement of real property aliened by the husband, the plaintiff, 
shall not recover costs unless it appear that the dower was demanded 
before the commencement of the action, and was refused. 

Th^ same costs shad he ddoiaed to the plaintiff in proceedings under 
chapter 2, ixtlU 1% of the second paH of this Code as upon the comm>ence- 
tnent of an action, 

§ 307. (As am'd m 1858.) Same as § 307, as amended in 1857, 
except in subdivisions 5, 6 and 7, which were amended respectively 
BO as to read as follows : 

5. To either parly on appeal, except to the court of apx)eals, and 
except appeals in the cases mentioned in section 349, before argu- 
ment, fifteen dollars; for argument, thirty dollars; and the same 
costs shall be allowed to either party before argument, and for argu- 

19 
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ment, on appUeoHon far judgment^ upon special verdiet, or upon mt- 
dict sutQect to the opinion of the courts as for a new trial on a ease 
madey and in cases where exceptions a/re ordered to be heard, in the 
first instance, at a gex^eral term, under the provisions of section 
265. 

6. To either party on appeal to the court of appeals, before argu- 
ment, twenty-five dollars, for argument, fifty dollars ; and when a 
JvdgTnent is affirmed the court may^ in its discreUony cdso awa/rd 
damages for the dday^ not exceeding ten per cent upon the amount of 
the judgment. 

7. To either party, for every circuit or term not exceeding ./8e» dr- 
euits and five speddl and fixe general termSy at which the cause is 
necessarily on the calendar, and is not reached or postponed, ten 
dollars. 

§ 307. (As am'd in 1859.) Same as § 307, as amended in 1868, 
except in sub. 1, which was amended so as to read as follows : 

1. To the plaintiff for all proceedings before notice of trial (includ- 
ing judgment when rendered.) 

In an action where judgment upon failure to answer may be had 
without application to the court, ten dollars ; in an action where 
judgment can only be taken on application to the court, fifteen dol- 
lars; and two dollars for each additional defendant upon whom 
process shall have been served, except in actions for the foredosure of 
a mortgage^ the allowance for additional defendofnts is limited to ten such 
d£fendamJtSy and in other cases to five such defendants. • 

§ 307. (As am'd in 1862.) Same as § 307, as amended m 1850, 
except in subdivisions 3, 5 and 7, which were respectively amended 
so as to read as follows : 

3. To either party, for all subsequent proceedings, before trial, ten 
dollars. To either pa/rty for oMenMng upon and taking the deposition 
of a witness conditionaUy^ or attending to perpetuate his testimony y ten 
doUa/rs; to either .mbrty for dra/udng interrogatories^ or €ross4nterrogar 
torieSy to annex to a commission for the taking of tesitimonyy ten dollars, 

5. To either party on appeal, except to the court of appeals and 
except appeals in the cases mentioned in section 349, before argu- 
ment, fifteen dollars ; for argument, thirty dollars ; and the same costs 
shall be allowed to either party before argument and for argument 
on application for judgment, upon special verdict, or upon verdict 
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subject to the opinion of the court, or for a new trial on a case made, 
and in cases where exceptions are ordered to be heard in the first 
instance at a general term, under the provisions of section 265. 

7. To either party, for every circuit or term, not exceeding five 
circuits, and five special and five general terms, at which the cause 
is necessarily on the calendar and is not inied^ or is postponed hy 
order of the courts ten dollars. 

§ 307. (As am*d m 1863.) Same as § 307, as amended in 1862, 
except in sub. 3, which was amended so as to read as follows : 

3. To either party, for all subsequent proceedings before trial, ten 
dollars. To either party, for attending upon and taking the deposi- 
tion of a witness conditionally, or attending to perpetuate his testi- 
mony, ten dollars ; to either party for drawing interrogatories, or 
cross-interrogatories, to annex to a commission for the taking of 
testimony, ten dollars ; cmd for attending the examination of a party 
btfore trialy ten dollars ; for moMng and serving a case, twenty doUars/ 
and for mdhing and serving amendments thereto, ten doUa/rs, 

§ 307. (As am'd in 1864.) When allowed, costs shall be as follows : 

1. For all proceedings before trial including actions where judg- 
ment on failure to answer can only be taken on application to the 
court, twenty-five dollars; where judgment may be taken upon 
failure to answer without application to the court, ten dollars ; for 
each additional defendant served with process, not exceeding ten, 
two dollars, and for each necessary defendant in excess of that num- 
ber, served with process, one dollar. 

2. To the defendant for all proceedings before notice of trial, ten 
dollars ; and for all proceedings after notice of and before trial, 
fifteen dollars. 

3. To either party, where a new trial shall be had, for all proceed- 
ings before such new trial, and after the granting of such new trial, 
twenty-five dollars ; for attending upon and taking the deposition 
of a witneas conditionally, or attending to perpetuate his testimony, 
ten dollars ; for drawing interrogatories to anne^ to a commission 
for the taking of testimony, ten dollars ; for attending the examina- 
tion of a party before trial, ten dollars ; for making and servmg ift 
case, or case containing exceptions, twenty dollars, except that, 
where the case shall necessarily contain more than fifty folios, there 
shall be allowed ten dollars in addition thereto ; and for making 
and serving amendments thereto, ten dollars. 
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4. To either party for the trial of an issue of law, twenty dollars, 
for <5very trial of an issue of fact, thirty doUars ; and where the 
trial shaU necessarily occupy more than two days, ten dollars in 
addition thereto. 

5. To either party on appeal, except in the court of appeals and 
except appeals in the cases mentioned in section 849, before argument, 
tweni/ doUais; for argument, forty dollars; and the same costs 
shall be allowed to either party before argument and for argument 
on application for judgment upon special verdict, or upon verdict 
subject to the opinion of the court, or for a new trial on a case 
made, and in cases where exceptions are ordered to be heard in the 
first instance at a general term, under the provisions of section 265. 

6. To either party, on appeal to the court of appeals, before argu- 
ment, thirty dollars ; for argument, sixty dollars ; and when a judg- 
ment is affirmed, the court may, in its discretion, also award damages 
for the delay, not exceeding ten per cent on the amount of the 
judgment; for preparing and serving a case, or case containing 
exceptions, in appeals to the court of appeals, twenty dollars. 

7. To either party, for every circuit or term, npt exceeding five 
circuits, and five special and five general terms, at which the cause 
is necessarily on the calendar and is not tried, or is postponed by 
order of the court, ten dollars ; but in an action hereafter brought to 
recover dower, before admeasurement of real property aliened by the 
husband, the plaintiff shall not recover costs unless it appear that the 
dower was demanded before the commencement of the action and 
was refused. 

The same costs shall be allowed, to the plaintiff in proceedings 
under chapter 2, title 12, of the second part of this code 
(sections 375 to 381) as upon the commencement of an action. 

§ 307. (As am»d m 1866.) When allowed, costs shall be as follows : 

1. To the plaivMff^ for all proceedings before notice of trial, fifteen 
dollars; for all proceedings after notice of and before XfiiXy fifteen, 
dollars ; for each additional defendant served with process, not ex- 
eeeding ten, two dollars ; and for each necessary defendant in excess 
of that number, served with process, one dollar. 

2. Same as in 1864 

3. To either party, where a new trial shall be had, for all proceed- 
ings after the granting of and before such new trial, twenty-five 
dollars ; for attending upon and taking the deposition of a witness 
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conditionally, or attending to perpetuate his testimony, ten dollars ; 
for drawing interrogatories to annex to a conunission for the taking 
of testimony, ten dollars ; for attending the examination of a party 
before trial, ten dollars ; for making and serving a case, or case con- 
taining exceptions, twenty dollars, except that where the case shall 
necessarily contain more than fifty folios, there shall be aUowed ten 
dollars in addition thereto; and for making and serving amend- 
ments thereto, ten dollars. To the plaintiff , for the appdntrmrvt of a 
guardian of an infarUdeferidamiy ten doidarB; hut no more tJian ten 
doUara ahaU he aUotoed for the appointment of guardians in any one 
action. To the plainMff^ for procuring an order of ir^unctiony ten 
dolla/r8. 

(Subdivisions 4, 5 and 6, same as in 1864.) 

7. To either party, for every circuit or term, not exceeding five 
circuits, and five special and five general terms, at which the cause 
is necessarily on the calendar and is not tiied, or is postponed by 
order of the court, ten dollars ; and for every term not exceeding ten, 
excluding the term at which the cause is argued in the court of appeals^ 
tenddUa/rs; but in an action hereafter brought to recover dower, 
before admeasurement of real property aliened by the husband, the 
plaintiff shall not recover costs unless it appear that the dower was 
demanded before the commencement of the action and was refused. 

The same costs shall be allowed to the plaintiff in proceedings 
under chapter 2, title 12, of the second part of this code (section 
875 to 881), as upon the commencement of an action. 

• 

§ 307. (As am'd in 1867.) When allowed, costs shall be as follows : 

1. To the plaintiff for all proceedings -before notice of trial in 
actions where judgment for failure to answer can he taken without 
application to the courty fifteen dollars ; where judgm»ent can only he 
taken on such appiUeaUon, twenty-five dollars; for all proceedings after 
notice of and before trial, fifteen dollars ; for each additional defend- 
ant served with process, not exceeding ten, two dollars, and for 
each necessary defendant in excess of that number, served with 
process, one dollar. 

2. To the defendant, for all proceedings before notice of trial, ten 
dollars; and for all proceedings after notice of and before trial, 
fifteen dollars. 

3. To either party, where a new trial shall be had, for all pro- 
ceedings after the granting of and before such new trial, twenty-five 

19* 
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dollars ; for attending upon and taking the deposition of a witness 
conditionally, or attending to perpetuate his testimony, ten dollars ; 
for drawing interrogatories to annex to a commission for the taking 
of testimony, ten dollars ; for attending the examination of a party 
before trial, ten dollars ; for making and serving a case, or case con- 
taining exceptions, twenty dollars, except that where the case shall 
necessarily contain more than fifty folios, there shall be aUowed ten 
dollars in addition thereto ; and for making and serving amend- 
ments thereto, ten dollars. To the plaintiff, for the appointment of 
a guardian of an infant defendant, ten doUars ; but no more than 
ten dollars shall be allowed for the appointment of guardians in 
any one action. To the plaintiff for procuring an order of injunc- 
tion, ten dollars. 

4 To either party for the trial of an issue of law, twenty dollars; 
for every trial of an issue of fact,, thirty doUars ; and where the 
trial shall necessarily occupy more than two days, ten dollars in 
addition thereto. 

5. To either party on appeal, except to the court of appeals and 
except appeals in the cases mentioned in &tibdmdo7a 1, 3, 4 arid 5 cf 
section 349, arid except in eases mentioned in the second pa/ragraph of 
section 344, before argument, twenty dollars; for argument, forty 
doUars ; and the same costs shall be allowed to either party before 
argume;tandfo,«^entonapplicationforjudgment,upon8pecial 
verdict, pr upon verdict subject to the opinion of the court, or for a 
new trial on a case made, and in cases where exceptions ar6 ordered 
to be heard, in the first instance, at a general term, under the pro- 
visions of section 365. 

6. To either party on appeal to the court of appesds, before argu- 
ment, thirty dollars ; for argument, sixty dollars ; and when a judg- 
ment is affirmed, the court may, in its discretion, also award damages 
for the delay, not exceeding ten per cent on the amount of the 
judgment; for preparing and serving a case, or case containing 
exceptions, in appeals to the court of appeals, twenty dollars. 

7. To either party, for every circuit or term, not exceeding ^yq 
circuits, and five special and five general terms, at which the cause 
is necessarily on the calendar and is not tried, or is postponed by 
order of the court, ten dollars ; and for every term not exceeding 
ten, excluding the term at which the cause is argued in the court of 
appeals, ten dollars ; but in an action hereafter brought to recover 
dower, before admeasurement of real property aliened by the hus- 
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band, the plaintiff shall not recover costs unless it appear that the 
dower was demanded before the commencement of the action and 
was refused. 

The same costs shall be allowed to the plaintiff in proceedings 
under chapter 2, title 12, of the second part of this code (sections 
375 to 381), as upon the commencement of an action. 

§ 308. (Being § 263 of 1848.) In addition to these allowances, if 
the action be for the recovery of money, or of real or personal 
property, and a trial has been had, the court may, in its discretion, 
in difficult or extraordinary cases, make an allowance of not more 
than ten per cent on the recovery or claim, as in the next section 
prescribed, for any amount not exceeding five hundred dollars ; and 
not more than five per cent for any additional amount 

(Am'd m 1849, 1857 and 1862.) 

§ 308. (As am'd in 1849.) In ^iddition 4^0 these allowances, if the 
action be for the recovery of money, or of real or personal property, 
and a trial has been had, the court may, in difficult or extraordinary 
cases, make an allowance of not more than ten per cent on the re- 
covery or claim, as in the next section prescribed, for any amount 
not exceeding five hundred dollars ; and not more than five per 
cent for any additional amount. 

Such allowance may likewise be made, upon the recovery of 
judgment in any action for the partition of real property, or for the 
foreclosure of a mortgage, or in which a warrant of attachment has 
been issued, or for the construction of a will or other instrument in 
writing, and in proceedings to compel the determination of claims 
to real property, and also in any case where the prosecution or 
defense has been unreasonably or unfairly conducted. 

§ 308. (As am'd in 1857.) In addition to these allowances there 
shall be allowed to the plaintiff, upon the recovery of judgment by 
him, in any action for the partition of real property, or for the 
foreclosure of a mortgage, or in which a warrant of attachment has 
been issued, or for an adjudication upon a will or other instrument 
in writing, and in proceedings to compel the determination of claims 
to real property, the sum of ten per cent on the recovery, as in the 
next section prescribed, for any amount not exceeding two hundred 
dollars ; an additional sum of five per cent for any additional amount 
not exceeding four hundred dollars ; and an additional sum of two 
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per cent for any additional amount not exceeding one thousand 
dollars. 

§ 3M« (As am'd in 1862.) In addition to these allowances^ there 
shall be allowed to the plaintiff upon the recovery of judgment by 
him, in any action for the partition of real property, or for the fore- 
closure of a mortgage, or in any action in which a warrant of 
attachment has been issued, or for an a^udication upon a wiU or 
other instrument in writing, and in proceedings to compel the deter- 
mination of claims to real property, the sum of ten per cent on the 
recovery, as in the next section prescribed, for any amount not 
exceeding two hundred dollars ; an additional sum of five per cent 
for any additional amount not exceeding four hundred dollars ; and 
an additional sum of two per cent for any additional amount not 
exceeding one thousand doUars. 

And in the acHons above named^ if the same BkaU he sMed hrfore 
judgment ihereiny Uke aJUowanoee upon the amount paid or secured 
upon such settlement f at one-7udf the rates above specified. 

§ 809. (Being § 264 of 1848.) These rates shall be estimated as 
follows : 

1. If the plaintiff recover judgment, it shall be upon the amount 
of money, or the value of the property, recovered. 

2. If the defendant recover judgment, it shall be upon the amount 
of money, or the value of the property, claimed by the plaintiff. 

Where the action is for real or personal property, the value there- 
of must be determined by the jury, court or referees, by whom the 
action is tried. 

(Am'd in 1849, 1857, 1858, 1869, 1862, 1865 and 1870.) 

§ 309. (As am'd in 1849.) These rates shall be estimated as fol- 
lows: 

1. If the plaintiff recover judgment, it shall be upon the amount 
of money, or the value of the property, recovered, or domned or 
attachedy or affected by the eonstrvMm of the wiHy or sought to be pa/r- 
Utkmed, or the amount found due upon the mortgage in an action for 
foreclosure, 

2. If the defendant recover judgment, it shall be upon the amount 
of money, or the value of the proi)erty, claimed by the plaintiff, or 
attached or affected by the construction of the wiU^ orof ^ deferndami^s 
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interest in property sought to he pariUionedj or the amount claimed in 
an acUonforforech»u/re, 

Such amount of wlue must be determined by the jury, court or 
referees, by whom the action is tried, orjudgmerU rendered, or the 
eammissioners appointed to make pa/rtition in an action tTierefor, 

* 

§ 309. (As am'd in 1857.) These rates shall be estimated upon the 
value of the property claimed or attached, or affected by the adju- 
dication upon the will or other instrument, or sought to be parti- 
tioned, or the amount found due upon the mortgage in an action 
for foreclosure. And whenever it shall be necessary to apply to the 
court for an order enforcing the payment of an installment falling 
due after judgment, in an action for foreclosure, the plaintiff shall 
be entitled to the rate of allowance in the last section prescribed, 
but to no more in the aggregate than if the whole amount of the 
mortgage had been due when judgment was entered. Such amount 
of value must be determined by the court or by the commissioners, 
in case of actual partitions. 

§ 309. (As am'd in ,1858.) Same as § 309 as amended in 1857, ex- 
cept that the following words were added at the end thereof : 

" In difficult and extraordinary cases, when a trial has been had, 
and in any of the actions or proceedings specified in section 308, 
the court may also, in its discretion, make a further allowance to 
any party, not exceeding five per cent, upon the amount of the 
recovery or claim, or subject-matter involved." 

§ 309. (As amM m 1859.) ^ame as § 309 as amended in 1858, ex- 
cept that the last clause was amended so as to read as follows : 

" In difficult and extraordinary cases, when a trial has been had, 
except in any of the actions or proceedings specified in section 308, the 
court may also, in its discretion, make a further allowance to auy 
party, not exceeding five per cent, upon the amount of the recov- 
ery or claim, or subject-matter involved." 

§ 309. (As am'd m 1862.) Same as § 309, as amended in 1858, 
except that the last clause was amended so as to read as f oUows : 

" In difficult and extraordinary cases, where a trial has been had, 
except in any of the actions or proceedings other than those for the 
partition of real estate, specified in section 308, and in actions or pro- 
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ceed%n{i8for the parUHon of real estate^ the court may also, In its dis- 
cretion, make a further allowance to any party, not exceeding five 
per cent, upon the amount of the recovery or claim, or subject-mat- 
ter involved. 

§ 30d. (As am'd in 1865.) These rates shall be estimated upon the 
value of the property claimed or attached, or affected by the adju- 
dication upon the will or other instrument, or sought to be parti- 
tioned, or the amount found due or unpaid upon the mortgage in 
an action for foreclosure. And whenever it shall be necessary to 
apply to the court for an order enforcing the payment of an install- 
ment faUing due after judgment, in an action for foreclosure, the 
plaintiff shall be entitled to the rate of allowance in the last section 
prescribed, but to no more in the aggregate than if the whole 
amount of the mortgage had been due when judgment was entered. 
Such amount of value must be determined by the court or by the 
commissioners, in case of actual partitions. In diflcult and extra- 
ordinary cases, where a dtfenae has been interposed^ or in such eases 
where a trial has been had, and in auctions or proceedings for the pa/r- 
Uiion of real estate, the court may also, in its discretion, make a fur- 
ther allowance to any party, not exceeding five per cent upon the 
amount of the recovery or claim, or subject-matter involved. 

§ 3M. (As am'd in 1870.) These rates shall be estimated upon 
the value of the property claimed or attached, or affected by the ad- 
judication upon the will or other instrument, or sought to be parti- 
tioned, or the amount found due or unpaid upon the mortgage in an 
action for foreclosure. And whenever it shall be necessary to 
apply to the court for an order enforcing the payment of an install- 
ment falling due after judgment, in an action for foreclosure, the 
plaintiff shall be entitled to the rate of allowance in the last sec- 
tion prescribed, but to no more in the aggregate than if the whole 
amount of the mortgage had been due when judgment was en- 
tered. Such amount of value must be determined by the court, or 
by the commissioners in case of actual partitions. In difficult and 
extraordinary cases, where a defense has been interposed, or in 
such cases where a trial has been had, and in actions or proceedings 
for the partition of real estate, the court may also, in its discre- 
tion, make a further allowance to any party, not exceeding five 
per cent, upon the amount of the recoveiy or claim, or subject- 
matter involved. 
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And in an detion for the foredo^re of a mortgage, tJie court may 
make a Wee aUowanee, not exceeding two and one-Tuiffper eerU, 

§ 310. (Being § 265 of 1848.) When the judgment is for the 
recovery of money, interest from the time of the verdict or report, 
until judgment be finally entered, shall be computed by the clerk, 
and added to the costs of the party entitled thereto. 

§ 311. (Being § 266 of 1848.) The clerk shall insert in the entry 
of judgment, on the application of the prevailing party, upon' 
two days' notice to the other, the sum of the charges for costs, as 
above provided, and the necessary disbursements allowed by law, in- 
cluding the compensation of referees, and the expense of printing 
the papers upon any appeal. The disbursements shall be stated in 
detail, and verified by afladavit, which shall be filed. 

(Am'd m 1849, 1857 and 1862.) 

§ 311. (As am'd in 1849.) The clerk shall insert m the entry of 
judgment, on the application of the prevailing party, upon two 
days' notice to the other, the sum of the charges for costs as above 
provided, and the necessary disbursements and/eea ofojfficers oMowed 
by laWy including the compensation of referees and the expense of 
printing the papers upon any appeal. The disbursements shall be 
stated in detail and verified by afladavit, which shall be filed. 

§ 311. (As am'd in 1857.) The clerk shall insert in the entry of 
judgment, on the application of the prevailing party, upon,^ days* 
notice to the other, except when the aMomeys reside in the same dty, 
village or toton^ and then upon two dayi notice, the sum of the aUow- 
ances for costs as provided by this code, the necessary disbursements, 
including the fees of oflicers allowed by law, ths fees qf witnesses, the 
reasonable compeTisaiion of commissioners in taking depositions, the fees 
of referees, and the expense of printing the papers for any hea/ring 
when required by a rule of the court. The disbursements shall be 
stated in detail, and verified by affidavit. A copy of the items of the 
costs and disbursements shall he served with a notice of ac^ustment, 

§ 31 1. (As am'd in 1862..) The clerk shall insert in the entry of 
judgment, on the application of the prevailing party, upon five 
days' notice to the other, except when the attorneys reside in the 
same city, village or town, and then upon two days' notice, the 
sum of the allowances for costs as provided by this code, the neces* 
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sary disbursements, including the fees of officers allowed by law, 
the fees of witnesses, the reasonable compensation of commissioners \ 

in taking depositions, the fees of referees, and the expense of print- 
ing the papers for any hearing when required by a rule of the court. 
The disbursements shall be stated in detail, and verified by affidavit. 
A copy of the items of the costs and disbursements shall be served 
with a notice of adjustment. 

WhtTi&oefr it shaU he necessary to acfjust costs in any inteiioeutory 
proceeding in an actiony or in any special proceedings^ the same shaU 
be OiC^ted by ^ jfidge before whom the same may be heard, or the 
court before which the same may be decided or pending, or in snjbch oiihe(r 
maimer as the jv/dge or court may direct. 

% 312. (Being § 267 of 1848.) The clerk shall receive, 

On every trial, from the party bringing it on, one dollar ; on en- 
tering judgment, one dollar. 

He shaU receive no other fee for any service whatever in a civil 
action, except for copies of papers at the rate of five cents for every 
hundred words. 

In addition to the above charges, the clerk of the superior court 
of the city of New York, and the clerk of the court of common 
pleas for the city and county of New York, shall receive for the use 
of the city of New York, to the credit of the fund for the payment 
of those clerks, one dollar for the entry of every judgment, in place 
of the fees now charged for services of the judges of these courts at 
chambers. 

(Am'd m 1849.) 

3ia. (As am'd in 1849.) The clerk shall receive, 

On every trial, from the party bringing it on, one dollar ; on enter* 
ing ajvdgment by filing transcript, six cents. 

On entering judgment, fifty cents; except in courts where the 
clerks are salaried officers, and in such courts one dollar. 

He shall receive no other fee for any services whatever in a civil 
action, except for copies of papers, at the rate of five cents for every 
hundred words. 

§ 313. (Being § 368 of 1848.) The fees of referees shall be three dol- 
lars to each for every day spent in the business of the reference ; but 
the parties may agree in writing upon any other rate of compensation. 

§ 314. (Being § 269 of 1848.) When an application shall be 
made, to a court or referees, to postpone a trial, the payment to the 
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adverse party of a Bum not exceeding ten dollars, besides the fees of 
J . witnesses, may be imposed, as the condition of granting the post- 
y ponement 

§ 315. (Bemg § 270 of 1848.) No costs shall be allowed on a mo- 
tion except the costs of resisting, in the discretion of the court, not 
exceeding ten dollars. 

(Am'd in 1849 and 1857.> ^ 

§ 815. (As am*d in 1849.) Costs may be allowed on a motion, in 
the discretion of the court, not exceeding ten dollars. 

§ 31ft. (As am*d in 1857.) Costs may be allowed on a motion, in 
the discretion of the court or judge, not exceeding ten dollars, and 
may be aHmlute or directed to aJbide the event cf the action, 

% 316. (Added in 1849.) When costs are adjudged against an 
infant plaintiff, the guardian by whom he appeared in the action 
shall be responsible therefor, and payment thereof may be enforced 
by attachment. 

§ 317. (Added in 1849.) In an action prosecuted or defended by 
an executor, administrator, trustee of an express trust, or a person 
expressly authorized by statute, costs shall be recovered, as in an 
action by and against a person prosecuting or defending in his own 
right, but sucl^ costs shall be chargeable only upon, or collected of, 
the estate, fund or party represented, unless the court shall direct 
the same to be paid by the plaintiff or defendant, personally, for 
mismanagement or bad faith in such action or defense. But this 
section shall not be construed to allow costs against executors or 
administrators, where th^ are now exempted therefrom, by section 
41 of title 3, chapter 6 of ^e second part of the revised statutes. 

(Am*d in 1851 and 1852.) 

§ 317. (As amM in 1851.) Same as § 317, as passed in 1849, except 
that. the following words were added at the end thereof: "and 
whenever any claim against a deceased person shall be referred 
pursuant to the provisions of the revised statutes, the prevailing 
party shall be entitled to recover tte fees of referees and witnesses, 
and other necessary disbursements, to be taxed according to law." 

20 
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§ SIT, (As am*d in 1863.) In an action prosecuted or defended 
by an executor, administrator, trustee of an express trust, or a per. 
son expressly authorized by statute, costs shall be recovered, as in 
an action by and against a person prosecuting or defending in his 
own right, but such costs shall be chargeable only upon, or col- 
lected of, the estate, fund or party represented, unless the court 
shall direct the same to be paid by the plaintiff or defendant, per- 
sonally, for mismanagement or bad faith in such action or defense. 
But this section shall not be construed to allow costs against execu- 
tors or administrators, where they are now exempted therefrom, 
by section 41 of title 3, chapter 6 of the second part of the revised 
statutes; and whenever any claim against a deceased person shall 
be referred pursuant to the provisions of the revised statutes, the 
prevailing party shall be entitled to recover the fees of referees and 
witnesses and other necessary disbursements, to be taxed according 
to law. And the court may, in its discretion, in the cases mentioned in 
tMs section, require the plaintiff to give secfwriJty for costs, 

% 318. (Added in 1849.) When the decision of a court of inferior 
Jurisdiction in a special proceeding, shall be brought before the 
supreme court for review, such proceeding shall, for all purposes of 
costs, be deemed an action at issue on a question of law, from the 
time the same shall be brought into the supreme court, and costs 
thereon shall be awarded and collected in such manner as the 
court shall direct, according to the nature of the case. 

(Am'd in 1862.) 

§ 31§. (As am'd in 1863.) When the decision of a court of infe- 
rior jurisdiction in a special proceeding, including appeals from sur- 
TogaJtei courts, shall be brought before the supreme court for review, 
such proceedings shall, for all purposes of costs, be deemed an ac- 
tion at issue on a question of law, from the time the same shall be 
brought into the supreme court, and costs thereon shall be awarded 
and collected in such manner as the court shall direct, according im 
the nature of the case. 

§ 319. (Added in 1849.) In all civil actions prosecuted in the 
name of the people of this State, by an officer duly authorized for 
that purpose, the people shall be liable for costs in the same cases, 
and to the same extent, as private parties. If a private person be 
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joined with the people as plaintiff, he shall he liahle in the first 
instance for the defendant's costs, which shall not he recovered 
of the people till after execution issued therefor against such private 
party and returned unsatisfied. 

§ 320. (Added in 1849.) In an action prosecuted in the name of 
the people of this State, for the recovery of money or property, o): 
to establish a right or claim, for the benefit of any county, city* 
town, village corporation, or person, costs awarded against the 
plaintiff shall be a charge against the party for whose benefit the 
action was prosecuted, and not against the people. 

§ 321. (Added in 1849.) In actions, in which the cause of action 
shall, by assignment after the commencement of the* action, or in 
any other manner, become the property of a person not a party 
to the action, such person shall be liable for the costs, in the same 
manner as if he were a party, and payment thereof may be enforced 
by attachment 

§ 322. (Added in 1849.) Upon the settlement, before judgment, 
of any action mentioned in section 304, no greater sum shall be 
demanded from the defendant as costs, than at the rates prescribed 
by that section. 
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TITLB XL 

Of Appeals in Cml Aethru,* 

Chafter L Appeals in general. 

n. Appeals to the coart of appeals. 
in. Appeals to the supreme court from an inferior coort. 
rV. Appeals in the supreme court and the superior court, and the court 
of common pleas of the city of New York, from a single judge to 
the general term. 
y. Appeal to the court of common pleas for the city and county of 
XH ew York, or to a county court, from an inferior court. 



CHAPTER L 
Appeals in Oenend. 

SsonoK 8S8. Writs of error abolished, and appeals substituted. 
8S4. Orders made out of court, how vacated or modlfled. 
S36. Who mav appeal. 
896. Parties, now designated on appeal. 
837. Appeal, how made. 

8S8. Clerk to transmit papers to appellate court. 
839. Intermediate orders aflEiecting the judgment, may be reviewed on 
the appeal. 

880. Judgment on appeal. 

881. Certain appeals to be within two years. 
833. Other appeals within thirty days. 

§ 823. (Being § 271 of 1848.) Writs of error and appeals in civil 
actions, as they have heretofore existed, are abolished, and the only 
mode of reviewing a judgment or order in a civil action shall be 
that prescribed by this title. 

(Am*d hi 1849.) 

§ 323. (As am'd hi 1849.) Writs of error m civil actions, as they 
have heretofore existed, are abolished, and the only mode of review- 
ing a judgment or order in^i civil action shall be that prescribed by 
this title. 

§ 324. (Being § 272 of 1848.) An order made out of court, with- 
out notice to the adverse party, may be vacated or modified, without 
notice, by the judge who made it, or may be vacated or modified, on 
notice, in the manner in which other motions are made. 

* As to appeals in special proceedings, see ch. 870 of 1861 Sections 837, 839, 
880 and 833 of the code are applied to appeals in such proceedings by $ 3 of 
that act 



§§ 825-328.] COBB OF PBOCEDUBE. 233 

§ 9M. (Being § 273 of 1848.) Any party aggrieved may appeal 
in the cases prescrn>ed in this title. 

§336. (Being § 274 of 1848.) The party appealing shall be 
known as the appellant^ and the adverse party as the respondent 
But the title of the action shall not be changed in consequence of 
the appeaL 

§ 327. (Being § 275 of 1848.) An appeal must be made by the 
service of a notice in writing on the adverse party, and on the 
clerk with whom the judgment or order appealed from is entered, 
stating the appeal from the same, or some specified part thereof. 

(Am'd in 1849.) 

ft 

§ 337. (As am'd in 1849.) The appeal must be made by the ser- 
vice of a notice in writing on the adverse party, and on the clerk 
with whom the judgment or order appealed from is entered, stating 
the appeal from the same or some specified part thereof WTieru a 
party shaU give, in good fcM,, notice of appeal from a judgment or 
order y and ^haU omit, through mistake, to do any other act necessary to 
pcTfect the appeal or to stay proceedings, the court m>ay permit an amend- 
ment on such term>s as may be just, 

% 328. (Being § 276 of 1848.) Upon the appeal aUowed by the 
second and third chapters of this title, being perfected, the clerk, 
with whom the notice of appeal is filed, shall, at the expense of the 
appellant, forthwith transmit to the appellate court a certified copy 
of the notice of appeal and of the judgment rolL 

(Am'd in 1858 and 1863.) 

§ 328. (As am'd in 1858.) Same as in 1848, except that the follow- 
ing words were added at the end thereof: 

" Or, if the appeal be from an order or any part thereof, a certi- 
fied copy of such order and of the papers upon which the order 
was granted." 

§ 32§« (As am'd in 1863.) If the appellant shall not, within 
twenty days after his appeal is perfected, cause a certified copy of 
the notice of appeal and of the judgment roll, or, if the appeal be 
from an order or any part thereof, a certified copy of such order and 
the papers upon which the order was granted, to be transmitted to 
the appellate court by the clerk with whom the notice of appeal 
is filed, the respondent may cause such certified copy to be tran»i 
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mitted by such clerk to the appellate court, and recover the 
expenses thereof as a disbursement on such appeal, in case the 
Judgment or order appealed from shall be in whole or in part 
afl^rmed, and this provision shall apply to all appeals heretofore 
taken where the appeal has not been dismissed in the manner pro- 
vided by the rules of the appellate court 

§ 329. (Being § 277 of 1848.) Upon an appeal from a judgment, 
the court may review any intermediate order, involving the merits, 
and necessarily affecting the judgment. 

§ 330. (Being § 278 of 1848.) Upon an appeal from a judgment 
or order, the appellate court may reverse, afltan or modify the 
judgment or order appealed from in the respect mentioned in the 
notice of appeal and may, if necessary or proper, order a new trial. 

(Am'd in 1849.) 

§ 330. (As amM in 1849.) Upon an appeal from a judgment or 
order, the appellate court may reverse, afltan or modify the judg- 
ment or order appealed from in the respect mentioned in the notice 
of appeal, and ae to any or aU of the parties^ and may, if necessary 
or proper, order a new trial. When the jud^mevd is reversed or modi- 
fled, the appelate court ma/y make complete reetUtition €f aU propertg 
amd rights lost by the erroneous jvdgment, 

§ 331. (Being § 279 of 1848.) The appeal allowed by the second 
and third chapters of this title must be taken within two years after 
the judgment 

(Am'd m 1857 and 1868.) 

§ 331. (As am'd in 1857.) The appeal allowed by the second and 
third chapters of this title must be taken within two years after the 
judgment shaU be perfected, hy fUing the rod thereof , and entering ihB 
same in the judgment hook in the proper derive office, 

g 331. (As am*d in 1858.) The appeal to the court of appeals, under 
SfuJbdMsUm 2 of seeMon 11, qf this code, must he taken within sixty day% 
after toritten notice of the order shall ham heen given to the party 
appealing; every other appeal allowed by the second and third chap- 
ters of this title must be taken within two years after the judg- 
ment shall be perfected, by filing the judgment roU, 
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§ 332. (Being § 280 of 1848.) The appeal allowed by the fourth 
chapter of this title must be taken, within ten days after written 
notice of the judgment or order shall have been given to the party 
appealing. 

(Am»d m 1849.) 

§ 33a. (As am'd m 1849.) The appeal allowed by the fourth 
chapter of this title must be takei^, within thirty days after written 
notice of the judgment or order shall have been given to the party 
appealing. , 

(§ 281 of 1848— omitted in 1849. The appellant shall furnish the 
court with copies of the notice of appeal, and of the order or judg- 
ment roll. If he fail to do so, the appeal shall be dismissed, unless 
the court shall otherwise direct.) 

CHAPTER n. 
Appeak to the Court of Appeals. 

Seotiok 833. In what cases. 

834. On any appeal secarity mnst be given to pay costs and damagei, 

not exceeding $350, or deposit made, unless waived. 

835. On judgment for money, security to stay execution. 

836. If judgment be to deliver documents, they most be deposited. 

837. If to execute conveyance, it must be executed and deposited. 

888. Security where judgment is to deliver property, for a sale of mort- 
gaged premises. 

839. Stay of proceedings upon security given. 

840. Unaertakings may be in one instrument or severaL 

841. Security to be approved and to justify. 

84S. Perishaole property may be sold notwithstanding appeaL 
848. Undertaking must he filed. 

§ 838. (Being % 282 of 1848.) An appeal may be taken to the 
court of appeals in the cases mentioned in section 11. 
(Am'd m 1857.) 

§ 333. (As am'd in 1857.) An appeal may be taken to the court 
of appeals in the cases mentioned in section 11. When (my of tha 
courts mentioned ^lereCn shaU^ at general term, render judgment upon 
a verdict taken sviject to the opimon of the courts ^ questions or con- 
clusions of la/Wy togeffier with a concise statement of the facts upon 
which they arose, shaU be prepared by and under ths direction of the 
eourty cmd shaU be JUed wUh the judgment rod, amd be deemed a part 
thereof, for the purposes of a review in the court of appeals. The pro- 



236 CODB OF PBOCBDtTBE. [§§ 334, 335. 

msUms of the last preceding section shaU apply to any judgme/ni therein 
mentioned that has been heretofore rendered^ and upon which an appeal 
has been brougM and is now pending^ or upon which an appeal shaU 
hereafter be brougTU, When the return has already been fled with the 
derk of the court of appeals^ such statement shaU be fUed with him^ and 
be deemed a part of such return, 

§ 334. (Being § 283 of 1848.) To render an appeal eflTectual tor 
any purpose, a written undertaking must be executed on the part 
of the appellant, by at least two sureties, to the effect that the appel- 
lant will pay all costs and damages which may be awarded against 
him on the appeal, not exceeding two hundred and fifty dollars, or 
that sum must be deposited with the clerk with whom the judgment 
or order was entered, to abide the event of the appeal. Such un- 
dertaking or deposit may be waived by a written consent on the 
part of the respondent 

(Am'd in 1866.) 

§ 334. (As amM in 1865.) To render an appeal effectual for any 
purpose, a written undertaking must be executed on the part of the 
appellant by at least two sureties, to the effect that the appellant 
will pay all costs and damages which may be awarded against him 
on the appeal, not exceeding fvoe hundred dollars, or that sum must 
be deposited with the clerk with whom the judgment or order was 
entered, to abide the event of the appeal. Such undertaking or 
deposit may be waived by a written consent on the part of the 
respondent 

§ 335. (Bemg § 284 of 1848.) If the appeal be from a judgment 
directing the payment of money, it shall not stay the execution of 
the judgment, unless a written undertaking be executed on the part 
of the appellant, by at least two sureties", to the effect that, if the 
judgment appealed from, or any part thereof, be afiirmed, the 
appellant will pay the amount directed to be paid by the judgment, 
or the part of such amount as to which the judgment shall be 
affirmed, if it be affirmed only in part, and all damages which 
shall be awarded against the appellant upon the appeal 

(Am*d in 1859, 1862 and 1863.) 

% 335. (As am'd in 1869.) Same as in 1848, except that the follow 
ing words were added at the end thereof : 
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*' Whenever it shall be made satisfactorily to appear to the court 
that, since the execution of the undertaking, the sureties have be- 
come insolvent, the court may, by rule or order, require the appel- 
lant to execute, file and serve a new undertaking as abov6 ; and, in 
case of neglect to execute such undertaking within twenty days 
after the service of a copy of the rule or order requiring such new 
undertaking, the appeal may, on motion to the court, be dismissed, 
with costs." 

§ 335. (As am'd m 1862.) Same as § 385, as amended in 1859, ex- 
cept that the words " or diamissed^^ were inserted after the words 
" be affirmed," where they first occur in that section. 

§ 335, (As am'd in 1863.) If the appeal be from a judgment 
directing the payment of money, it shall not stay the execu- 
tion of the judgment, unless a written undertaking be executed 
on the part of the appellant, by at least two sureties, to the 
effect that, if the judgment appealed from, or any part thereof, 
be affirmed, or the appeal he dismissed, the appellant will pay the 
amount directed to be paid by the judgment, or the part of such 
amount as to which the judgment shall be affirmed, if it be affirmed 
only in part, and all damages which shall be awarded against the 
appellant upon the appeal. Whenever it shall be made satisfactorily 
to appear to the court that since the execution of the undertaking 
the sureties have become insolvent, the court may, by rule or order, 
require the appellant to execute, file and serve a new undertaking 
as above ; and; in case of neglect to execute such undertaking within 
twenty days after the service of a copy of the rule or order requir- 
ing such new undertaking, the appeal may, oh motion to the Qourt, 
be dismissed, with costs. Whenever it shaU be neeesmry for a pa/rty 
to any action or proceeding to give a bond or an undertaJdug^ with 
surety or mreties. Tie may^ in Ueu thereof^ deposit vnth the officer or 
into courts as the case may require^ money y to the amount for which 
such bond or undertaking is to be given. The court in which such , 
action or proceeding is pending mo/y direct what disposition shaU be 
made of such mmiey pending the action or proceeding. In any case 
where, by this section^ the money is to he deposited with an officer y a judge 
of the courty at special term or at chamJberSy upon the applicatum of 
either party, may, before such deposit is madCy order it to be deposited 
in court instead of with such officer; and a deposit made pursuant to 
such order shaU be of the same effect as if made with such officer. 
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§ 386. (Being § 285 of 1848.) If the judgment appealed frojn 
direct the assignment or delivery of documents, or personal prop- 
erty, the execution of the judgment shall not be stayed by appeal 
unless the things required to be assigned or delivered be brought 
into court or placed in the custody of such officer or receiver as the 
court shall appoint, or unless an undertaking be entered into, on 
the part of the appellant, by at least two sureties, and in such 
amount as the court shall direct, to the effect that the appellant wUl 
obey the order of the appellate court, upon the appeal. 

(Am'd in 1849.) 

§ 336. (As am*d in 1849.) If the judgment appealed from direct 
the assignment or delivery of documents, or personal property, the 
execution of the judgment shall not be stayed by appeal unless the 
things required to be assigned or delivered be brought into court, 
or placed in the custody of such officer or receiver as the court 
shall appoint, or unless an undertaking be entered into, on the part 
of the appellant, by at least two sureties, and in such amount as 
the court, or a judge thereof^ or county judge^ shall direct, to the 
eflfect that the appellant will obey the order of the appellate court, 
upon the appeal. 

§ 337. (Being § 286 of 1848.) If the judgment appealed from 
direct the execution of a conveyance or other instrument, the exe- 
cution of the judgment shall not be stayed by the appeal, until the 
instrument shall have been executed and deposited with the clerk 
with whom the judgment is entered, to abide the judgment of the 
appellate court. 

§ 33§. (Behig § 287 of 1848.) If the judgment appealed from 
direct the sale or delivery of possession of real property, the execu- 
tion of the same shall not be stayed unless a written undertaking 
be executed on the part of the appellant^ with twO sureties, to the 
eflfect that, during the possession of sucltpToperty by the appellant, 
he will not commit, or suflfer to be commit t^, any waste thereon, 
and that, if the judgment be affirmed, hrf'will pay the value of the 
use and occupation of the property, from the time of the appeal 
until the delivery of possession thereof, pursuant to the judgment, 
not exceeding a sum to be fixed by a judge of the court by which 
judgment was rendered, and which shall be specified in the under- 
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taking. When the judgment is for the -sale of mortgaged premises, 
and the payment of a deficiency arising upon the sale, the under- 
taking shall also provide for tha payment of such deficiency. 

§ 889. (Being § 288 of 1848.) Whenever an appeal shall he per- 
fected as provided by sections 284, 285, 286 and 287, it shall stay all 
further proceedings in the court below, upon the Judgment appealed 
from or upon the matter embraced therein ; but the court below 
may proceed upon any other matter included in the action, and 
not affected by the judgment appealed from. 

(Am'd m 1848 and 1851.) 

§ 389. (As am'd in 1849.) Whenever an appeal shall be perfected 
as pirovided by aeetiang 385, 836, 337 and 838, it shall stay all further 
proceedings in the court below, upon the judgment appealed from 
or upon the matter embraced therein ; but the court below may 
'proceed upon any other matter included in the action, and not 
affected by the judgment appealed from. 

g 339. (As am'd in 1851.) Whenever an appeal is perfected as 
provided by sections 335, 336, 337 and 338, it stays all fm*ther pro- 
ceedings in the court below, upon the judgment appealed from or 
upon the matter embraced therein ; but the court below may pro- 
ceed upon any other matter included in the action, and not affected 
by the judgment appealed from. And the court below ma/y^ in its 
discretiony dispeme with or Urmt ths secwrity required by sections 335, 
336 and 338, when ilie appellant is an executor^ administrator, trustee, 
or other person acting in anoth^s right ; and may also linUt such 
security to an amount not less than fifty thousand doQa/rs, in the cases 
mentioned in sections 386, 337, 838, where it would otherwise, according 
to those sections, exceed thai sum, , 

§ 840. (Being § 289 of 1848.) The undertakings prescribed by sec- 
tions 283, 284, 285 and 287, may be in one Instrument or several, at 
the option of the appellant 

(Am'd m 1849.) 

§ 340. (As am'd in 1849.) The undertakings prescribed by se(^ions 
884, 335, 386 and 338, may be in one instrument or several, at the 
option of 'the appellant ; and a copy, including the names and resi- 
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dmce cf the auretie$, fwuat be aerved an the adwree pa/rty^ with the notice 
of appeal, unless a deposit is made as provided in section 334, av>d notice 
thereof given, 

% 341. (Being § 290 of 1848.) An undertaking upon an appeal 
Bliall be of no effect, unless it be approved, in the first instance, by 
a judge of the court below, or a county judge. The respondent 
may, however, except to the sufficiency of the sureties, within ten 
days after the notice of the appeal ; and, unless they or other 
sureties justify before a judge of the court below, or a county judge, 
as prescribed by sections 170 and 171, within ten days thereafter, 
the appeal shall be regarded as.if no undertaking had been given. 
The justification shall be upon a notice of not less than five days. 
The sureties must have the same qualifications as bail, pursuant to 
section 169. 

(Am'd m 1849.) 

§341. (As am'd m 1849.) An undertaking upon an appeal shall be 
of no effect, unless it be accompanied by the affidavit of the sureties, thai 
ffiey are each worth dmMe ^ amount specified therein. The respondent 
may, however, except to the sufficiency of the sureties, within 
ten days after notice of the appeal; and unless they or other 
sureties justify before a judge of the court below or a county judge, 
as prescribed by sections 195 and 196, within ten days thereafter, 
the appeal shall be regarded as if no undertaking had been given. 
The justification shaU be upon a notice of not less than five days. 

§ 342. (Being § 291 of 1848.) In the cases not provided for in 
sections 284, 285, 286, 287 and 288, the perfecting of an appeal, by 
giving the undertaking mentioned in section 283, shall stay pro- 
ceedings in the court below, upon the judgment appealed from^ 
except that, where it directs the sale of perishable property, the 
court below may order the property to be sold, and the proceeds 
thereof to be deposited or invested, to abide the judgment of the 
appellate court 

(Am'd in 1849.) 

g ■342« (As am'd in 1849.) In the cases not provided for in seetims 
885, 836, 337, 338 and 339, the perfecting of an appeal, by giving the 
undertaking mentioned in section 334, shall stay proceedings in the 
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timm ti€Ao#; utMn ttte' Jhdgm^tupfMftled fraoi, exdept tbit,NJi^flre 
h dimjte the tAle of periahal^te property, lhef'eoi]itl)elo(w' may older 
the properly td be scAd, ttnid l^e proceeds thereof to be deported oi: 
mvested, to abide the judgment of the appellate court 

§ a4^. .(Peing g 292 of 1848.) The undertaking must be 0ed with 
the clerk with whom the judgment or order appealed from waa 
entered. 

(Am'dinlS66.) ^ 

§ 348, (As am'd In 1866.) The undertaking must oe ^ed wiHi 
the clerk with whom the judgment or order appealed from was' 
entered. The jtromums of tMs chapter y <uto ths secwrHif to be gwen 
mpon appeaUy and a% to tke tttay cf proeeedmg$y thaU appii^ id appeaie 
taken under wbdifMmZqf eecUon 11, 



CHAPTER m. 
Appeal to the Supreme Court from an InfeHor €hwrt. 



•■\ 



Sbotiok 844. In what cases. 

845. Seoority mast be given m npon H>pe«l to fhe eonit of appealii 

846. Appeal, where heard. 

847. Jnogment on appeal, where entered and docketed. ^ i 

§ 344. (Bemg g 208 of 1848.) An appeal may be taken to the 
8ui)reme court from the judgment rendered by a county court or 
by the mayor's court of either of the cities of Albany, Hudson, Tioy 
and Rochester, or hy the recorders' court of either of the cities of 
Buffalo and Utica. 

>(Am'd in 1849, 1868 and 1860.) 

§ 844. (As am'd in 1849.) An appeal may be taken to the supreme^ 
court j from the judgment rendered by a countf court or by the 
maydra' courts, or the recorders' courts of eUike, 

BUt VLO appeal ehaS^ he dUoieedfrom Ajuc^tnentof a wtmtjfeouH; 
in a COM arising in a jueHee^ eaurty wiAeee thepartg dseir^ to appedSl 
thaUy toiOUn thirty days afttr notice of the judgment^ present to a 
judge of the eupnau court the return ef the juetieey or a copy thereof ^^ 
wH^ IA0 dieeieUm ef the eeun^ amrt, and Main from emdk judge m «r> 
tykaie thai he hoe exanUned the eaee, and in hie opinion rnn ai^Moi to 
^ supreme court Aould be attowed. 

21 
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§ 844. (As ain*d m 1868.) An appeal may be taken to the sapreme 
court, from the judgment rendered by a county court or by the 
mayors' courts, or the recorders' courts of cities. 

§ 344, (As am'd in 1860.) An appeal may be taken to the supreme 
court, from the judgment rendered by a county court or by the 
mayors' courts, or the recorders' courts of cities. * 

An appeal may aUo he taken io the supreme eourt from amiy order 
affedmg a gubetanUal righty made by a county eouH or a eouniy judge^ 
in any action or proceeding^ and such appeal thaU be heard on a copy 
qfihe papere on wJiieh the order appealed from toas made, 

% 34ft. (Being § 294 of 1848.) Security must be given upon such 
appeal in the same manner, and to the same extent, as upon an 
appeal to the court of appeals. 

§ 346. (Being § 296 of 1848.) Appeals in the supreme court shall 
be heard at a general term, either in the district embracing the 
county where the judgment or order appealed from was entered, 
or in a county acyoining that county, except that, where the judg- 
ment or order was entered in the city and county of Kew York, the 
appeal shall be heard in the first district 

§847. (Behig§296of 1848.) When the appeal is heard in a county 
other than that where the judgment roll is filed, the judgment upon 
the appeal shall be certified to the clerk with whom the roU is filed, 
to be there entered and docketed. 

(Am'd in 1849.) 

§ 347. (As am'd in 1849.) Judgment upon the appeal $haU he 
entered and docketed tei^ the dork in whose office the judgment nM is 
flad* When the appeal is heard in a county other than that whece 
the judgment roll is filed, or is notflromajudgmeni of a county eawri^ 
tfaQ judgment upon the appeal shall be certified to the clerk with 
whfMn ^e roll is filed, to be there entered and docketed. 



1 
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CHAPTER IV. 

Appeals in the Supreme Court, and the Swperior (hurt and (hurt ef 
(hmmon Pleae cf the eUy of Nm York, from a tingle jwdge to fne 
Chnfiral Term, 

Sbotion 818. Appeals from drcnits and special terms to some court in general 
term; secarity on appeal. 
848. Orders by a sinsle judge may be appealed from in certain cases. 
860. Orders at chambers, to be entered before appeal. 

g 348. (Being g'297 of 1848.) In the supreme 'court, the superior 
court of the city of New York, and the court of common pleas for 
the city and county of New York, an appeal, upon either the law or 
the fiict, may be taken to the general term, from a judgment entered 
upon the direction of a single judge of tiie same court 

Security must be given upon such appeal in the same manner as 
upon an appeal to the court of appeals. In t^ supreme court the 
appeal shall be heard in the same manner as if it were an appeal 
-from an inferior court 

(Am'd in 1849, 1851, 1852, 1859 and 1802.) 

§ 348. (As amM in 1849.) In the supreme court, the superior court 
of the city of New York, and the court of common pleas for the 
city and county of New York, an appeal, upon the laWf may be 
taken to the general term, from a judgment entered upon the 
direction of a single judge of the same court Security must be 
given upon such appeal in the same manner as upon an appeal to 
the court of appeals. In the supreme court the appeal shall be 
heard in the same manner as if it were an appeal from an inferior 
court 

g 848. (As am'd in 1851.) In the supreme court, the superior 
court of the city of New York, and the coprt of common pleas for 
the dty and county of New York, an appeal may be takoi to the 
general term, ftom a judgment entered upon the report of the refereee 
or the direction of a single judge of the same court, in aU eatee. Such 
an appeal^ howewr^ doee not staiy l^proeeedinge, unteee the eourt^ or q 
judge thereof y so order , wJiieh order may he made upon such terms^ ae 
to security ^ otheneise, as may be just, such see/writy not to esoeeed the 
amount required on an appeal to the evwrt of appeal In the supreme 
court the iq[>peal must be heard in the same manner as if it were, ar 
appeal from an inferior court 




244 C;0I>B OF PBOOBBITBB* ~ [§^& 

g 348. (As amM in 1862.) In the supreme court, the superior 
court of the cit;^ of New York, and th^ court of common pleas 
for the city and county of New York, an appeal, upon the law^ 
'may be taken to the general term from a judgment enteit^ n^on 
the report of referees or the direction of a single judge of l^e samd 
court, in all cases, and vpon the fact when the trial ubythe c&urt or 
referees: Such an appeal, howeyer, does not stay the proceedingd, 
unless security be given, as upon an appeal to the court of a{^>ea]s, or 
unless the court, or a judge thereof, so order, which order may be 
made upon such terms, as to security or otherwise, as may be just, 
such security not to exceed the amount required on an appeal to 
the court of appeals. In the supreme court the appeal must be 
heard in the same manner as if it were an appeal from an inferior 
court 

§ d48. (As amM in 185a) 6«ne as § 848, as amended in 185d, ex^ 
bept that the words **o?»d mieh seeurUff he renewed as in eaeei 
required hy section 385, on motion to the count at special term^ wero 
inserted after the words -^ court of appeals," where they first appear 
in said section. 

g 34§. (As am'd in 1862.) In the supreme court, the superior court 
of the city of New Y(»k,. and the court of common pleas for the 
city and county of New York, an appeal, upon the law, may be 
taken to the general term from a judgment entered upon the report 
of referees or the direction of a single judge of the same court 
in all cases, and upon the fact when the trial is by the court or 
referees. Such an appeal, however, does not stay the proceedings, 
unless security be given, as upon an appeal to the court of appeals, 
and such security be renewed as in^oases required by section 835, on 
motion to the court at special term, or unless the court, or a judge 
thereof, so order, which order may be made upon su(^ terms, as to 
security or otherwise, as may be just, such security not to exceed 
the amount required on an appeal to the court <rf appeals. In the 
supreme court the appeal must be heard in the same manner as if 
it were an appeal from an inferior court. 

No aeOon ahaU be eommeneed upon am/y vmdertakinff g^cm ortoho 
jfifon m purettance oftheproviHone of this eeeticn^ until ten days after 
the eendee of notice on the adeeree party of the entry of the order or 
judgfMWt aJJIrTtwng the judgment appealed from, And^ in case an 
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0r judgmetU <if afflrmante^ and ieou/rUy givea aceordiing to law soMto 
9k^ tikiB ismanff cftMoMuM^ no aeHtm «Aafl be commeneed or reeaoer^ 
had upon^ a/n^ urtdertaking gvoen or to.be gwen inpurmumce ^thepf^ 
mdcms of tkia section untU qfler Ihefitud detefTnivaUonofmeh appedL 

(g 298 of 1848. — Omitted in 1849. Upon such appeal the decision 
upon the facts shall be final) 

§ 849. (Being § 299 of 1848.) An appeal may, in like manner, and 
within the same time, be taken from an order made by a single 
Judge of the same court, imd may be thereupon reviewed in the 
following cases : 

1. When the order grants or refuses a provisional remedy. 

2. When it involves ihe merit of the action^ or some part thereof. 
But no appeal under this section shall be taken, unless a Judge of 

the same court certify that, in his opinion, it is proper that the 
question arising on the appeal should be decided before the 
Judgment 
(Am!d in 1849, 1851, 1852, 1862.) 

§ 849. (As am*d in 1849.) An appeal may, in like manner, and 
within the same time, be taken from an order made by a single 
Judge of the same court, and may be thereupon reviewed in the fol- 
lowing cases : 

1. When the order grants or refuses a provisional remedy. 

2. When it involves the merits of the action, or some part thereof. ^ 
8. When the ord&r decides a gttestion <ff praetiee, iohieh, in irffeet, 

determines the action teithofU a trials orpredtides ofn appeaL 

4 When 1M order is mads upon a svanmarjf appUeaUon in an 
action (tfter jtidffment and affects a suibetanHdl right. 

% 349. (As am'd in 1851.) An appeal may, in like manner, and 
within the same time, be taken from an order made*at a special term, 
or by a single judge of the same court, or a eountg^ or a special county 
Judge, in any stage of the action^ including proceedings supplement' 
ary to the eaoecwtion^ and may be thereupon reviewed in the following 
cases: 

1. Wh«i the order grants or refuses a providozial remedy, or 
gra/nfts^ refuses or disstM)es an ii^unetion, 

21* 
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2. When it grants or r^fkuei a new trial, or when it wttains or 
ov&mUes a demwrrer, 

3. When it involves the merits of the actioii, or some put thereof . 
4 When the order m effect detortiUnes the action and procents a 

jvdgmentfrom wMeh an appeal ma^ he taken. 

5. When the order is made ui)on a summaiy application in an 
action after judgment, and affects a substantial right 

.§ 849. (As am'd in 1852.) Same as § 849, as amended m 1861, ex- 
cept in subdivisions 1 and 8, which were respectively amended to 
read as follows : 

1. When the order grants or refuses, eorvHnues or mod^flee, a pro- 
visional remedy. 

8. When it involves the merits of the action, or some part thereof, 
or affeeie a substantial right, 

% 349. (As am'd in 1862.) An appeal may, in like mnmer, and 
within the same time, be taken from an order made at a special term 
bif a single judge of the same court or county, or a special county 
judge, orhy a recorder^ or hy any reoorden's court of any eity^ in any 
stage of the action, including proceedings supplementary to the 
execution, and may be thereupon reviewed in the following cases : 

1. When the order grants or refuses, continues or modifies, a pro- 
visional remedy. 

2. When it grants or refuses a new trial, or when it sustains or 
overrules a demurrer. 

^ 8. Whenit involves the merits of the action, <»:.8ome part thereof, 
or affects a substantial right. 

4 When the^order in effect determines the action and prevents a 
judgment from which an appeal may be taken. 

5. When the order is made upon a summary applicati<m in an 
action after judgment and affects a substantial right 

% 350. (Being g 800 of 1848.) The last section shall hiclude an 
order made out o( court upon notice ; but in such case the order 
must be first entered with the clerk. And, for the purpose of an 
appeal, any party affected by such order may require it to be en- 
tered with the clerk, and it shall be entered accordingly. 

(Am'd in 1870.) 

§ 850« (As am'd in 1870.) The last section shall include an order 
made out of court upon notice ; but in such case the order must be 
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first entered with.the derk. And, for the pnipose of an appeal, any 
party affected by such order may require it to be entered with the 
dtf k, and it shall be entered accordingly. 

And proeeMng9 under an order appealed from ma^ he iUsyed l^ an 
order of the eourt^ or a Judge thereof , on ittek tenm ae ma/n be Just, 



CHAPTER V. 

Apmal to the Court of Common Pleou for the cUy and county of 
New York, or to a County Court from an inferior court, 

SaonoH 851. BxUtinff laws repealed, and this chapter sabstitated 
868. By whM courts ladgments to be reviewed. 

868. Appellant to make affidavit 

864. Copy affidavit and notice of appeal to be served. 
866. Security to stay execution. 

866. Form iA undertaking. 

867. Execution, how stayed. 

866. In case of death of justice, undertaking to 2>e iUed. 

869. Counter affidavits allowed, and when and how served. 
800. Betnm ; when and how made, and compelled. 

861. How made if Justice be out of office. 

868. Further return may be ordered. 

868. If justice be dead, insane or absent from state, witnesses to be 

examined ; if in another county, return may be compelled. 
864. Hearing, npra return ; dismissing appeal if not brou^^t on. 
866. To be heara on original papers. 

866. Judgment, how given. 

867. Judgment roll. 

866. Ooste, how awarded. 

869. Ordering restitution. 

870. Setting off costs and recovery. 

871. The costs on an;>eaL 

§ 851. (Being § 801 of 1848.) All statutes now in force, providing 
for the review of judgments in civil cases, rendered by courts of 
Justices of the peace, by the marine court of the city of New York, 
by the assistant justices' courts in the city of New York, by the mu- 
nicipal court of the city of Brooklyn, and by the justices' courts of 
the cities of Albany, T^y and Hudson, and regulating the practice 
in relation to such review, are repealed ; and hereafter the only 
mode of reviewing such judgments shall be an appeal, as prescribed 
by this chapter. 

(Am'd in 1849.) 

§ Wl« (As am'd in 1849.) All statutes now in force, providing for 
the review of judgments in civO cases, rendered by courts of Jus 
tices of the peace, by the marine court of the dty of New York, by 
the Justices* courts in the city of New York, by the municipal court 
of the city of Brooklyn, and by the Justices' courts -of dtieSi and 



hei^eofter the oify mo^ oi reviewing sack Judgments sbftU be an 
appeal, as prescribed by this dbapter^ 

§ 86d. (Bete^ g^dOid of ia4a> When tiiejfidgmei»tflha£l hftrebMi 
rendered by the marine court of the city of New York, or by an 
assistant justices* court in that city, the appeal shall be to the su- 
perior court of the city of Kew York ; and when rendered by any 
of the other courts enumerated in the last section, to the county 
court of the county where the judgment was rendered. 

(Am'd in 184d, 1857, 1862, 1863, 1864, 1865.) 

§ 852. (As am'd in 1849.) When the judgment shall have been 
rendered by the marine court of the city of New York, or by a jug- 
Ueet^ court in that city, the appeal shall be to the court of common 
pleat for the city and county of New York; and when rendered by 
any of the other courts ^lumerated in the last section, to the county 
court of the county where the Judgment was rendered. 

§ 852. (As am*d in 1857.) When the Judgnn^t shall have been 
rendered by the general term qfihe marine court of the city of New 
York, or by a justice of the Justices' court of that dty, the appeal 
shall be to the court of common pleas for the dty and county of 
New York, and when rendered by any of the other courts enume- 
rated in the last section, to the county court of the county where 
the Jud^^it was rendered. The appeal from the general term of 
the marine court, prescribed Tierein, shaU be from an actual determi-, 
nation at such general term onlg, and shall be taken within tvmvty, 
days after judgment by such general term, 

§ 852. (As am*d in 1862.) When a judgment shall haye been ren- 
dered by the general term of the marine court of the city of New 
York, or by a justice of a Justices* court of that dty, the appeal shall 
be to the court of common pleas for the dty and county of New York. 

The appeal from the general term of the marine court, prescribed 
herein, shall be from an actual determination at such general tenn 
only, and diall be taken within twenty days after judgment by 
such general terln. B^ the eiiy ef. BuffalOy the ifppealsfrom the eaurtB^ 
cfjus^ees'cf sasdevty shaU be to the superior coiwrt of said dty. When 
rmdered by any of the other courts enumerated in section 851, the ap- 
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pea^9haMbeioihee&uniife(ntH<tfJ^eoanfyu^^ was 

rendered. On suehappeaiy whef^U^amimfU <if,tM, daim or tMnu <ff 
.eUher partit ItHffoM m the court Mow ehaU eaeeeed fftif dollars^ or 
when, in an custion to reeowr the poesemon of personal propertfff the 
mbuef 1h^pmpertffaeaiue9eedai»4thedama ehaU exceed 

fifty doUarif eoBdueioe of coete^ a nete trial ekoB, U had in the oounty 
eouH^in th&foOowing'eaeei: 

1. When the judgment uxu rendered upon an iseue ef lauB'Jowied 
vtHween the ptxrtteSi ..;•.,■?. 

2. When it woe rendered upon an ieeue of foot joined between the 
parties, lehetkJer ' the dtfendant was present at the trial or nota - - 

g 852. (Aa am'd M 1868.) Same as § 85&, as ameoded-ia 1862, 
except thatthefoUQwing words were added ,th^feto;} ... 

" And, whjen the appeal is to.tbe sapeiipr court of, Bufl^lo, in Uie 
-cases in Which, by the terms. of this sectipn,,a ncn^ trial may.be had, 
. such new trial shall be had in the, said snp^pr court'* 

.§ 352 (As am'4 in. 1864.) Siune c^s § 35^, as amended in 1868, ex- 
cept that the following words were added at the end thereof : 

** Provided,, however, that the appellant may, in cases where the 
amount litigated, exceeds fifty dollars, state in the notice of appeal 
that such appeal is.taken upon questions of law. only, in which case 
a new trial shall not be had in county court ; but the appeal shall be 
heard and determined in the same manner as if the amount litigated 
in justice's court in said cause appealed was fifty dollars or under.' 

g 359;. (As am'd in 1865.) Wben a judgment shall have been ren- 
dered by the general, term. of. the marine court, of the city of New 
York, or by a justice of a justices'. <»>urt of that city, the appeal 
shall be to the court of common pleas for the city and county of 
New York. 

The appeal from the general term o( the marine court, prescribed 
herein, shall be from an actual determination at such general term 
only, and shall be taken within twenty days i^ter judgment by such 
general terdi. • In the city of Buffalo^ the appeals fix)m the courts 

. of justices of said city shall be to the superior court^ of said city. 

. When rendered by any of the other courts enumerated in section 
851, the appeal shall be to the county court of the counQr where 
the judgment was rendered. On such appeal, wlieA the lunount of 
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the claim or claims /or which judgment vxu demanded by either party 
in hie pleadings in the court below, eihall exceed fifty doUars, or 
when, in an action to recover the pOBsession of personal property, 
the yalue of the property as assessed and the damages recoyered 
shall exceed fifty dollars, exclusive of costs, a new trial shall be 
had in the county court in ^e following appeUtUe casQs : 

1. When the judgment was rendered upon an issue of law Joined 
between the parties. 

2. When it was rendered upon an issue of fact Joined between the 
parties, whether the defendant was present at the trial or not 

And when the i^peal is to the superior court of Buffalo, in the 
cases in which, by the terms of this section, a new trial may be had, 
such new trial shall be had in the said superior court 

Provi^led, however, that the appellant may, in cases where the 
taaomitfor which judgment ie demanded by either party in hie plead- 
iugs exiieeds fifty dollars, or whercy in an action to recover the posses' 
sionqf personal property, the voXms of theproperty as assessed, wnd the 
dd^fnoffcs recovered shaU casecedj^y dollars, exdusiee of costs, state in the 
IIPtlce,of appead, thitt such appeal is taken upon questions of law 
onlyt:}^ .which ^ase a new trial shall not be had in the appelate court, 
but the app^l flhfi(lli)e heard and determined in the same manner 
as if stich amount, or, said f)€due and damages, were fifty dollars or 
under. Provided, however, ihat^ in the dty and county of New York, 
appeaisfrom the marine and district courts shaU be taken and heard, 
and returns made, in the seme manner asjfieretqflore, 

% 993, ^mg § 803 of 1848)) The appellant shall, within twenty 
days after the judgment, make, or cause to be made, an afiidavit, stat- 
ing the substance of the testimony and proceedings before the court 
below, and the grounds upon which the appeal is founded. 

(Am*d in 1851 and 1852.) 

% 853. (As am*d in 1851.) The appellant shall, within twenty days 
after judgment, make, or cause to be made, an affidavit, stating the 
substance of the testimony and proceeding before the court below, 
and the grounds upon which the appeal is founded. Xf the judg- 
ment is rendered upon process not personally served, and the defendr 
ant did not appear, he shall have twenty days, after personal notice of 
the judgment, to make and serve the affidavit and notice of appeal pro 
videdfor in this and the next section. 



^ 
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§ 368, (As am'd in 1852.) The appeUmt shall, wittdn twenlT^ 
days after Jadgment, mrtd a nciiee nf appeid MaHng the grounds 
upon which the appeal is founded. If the Judgment is rendered 
upop. process not personally served, and the defendant did not 
a^ptoar, he shall have twenty days, after personal notice of the 
judgment, to senre the notice of appeal provided for in this and the 
next section. 

§ 854 (Being § 804 of 1848.) A copy of the affidavit shall, witMn 
the same time, be served on the respondent, if he be a resident of the 
dty or county, or, if he be not a resident, on the attorney or agent, 
if any, who appeared for him on the trial, or on the justice, with 
a notice stating that the appellant appeals from the judgment, and 
that the appeal will be heard by the appeUate court, at a time and 
place therein designated, either in or out of term ; which copy and 
notice shall be served at least ten days before the time for hearing 
the appeal. 

(Am'd m 1849, 1851, 1852, 1857 and 1858.) 

§ 854 (As am'd in 1849.) A copy of the affidavit and a notice of 
appeal shall, within the same time, be served on the justice and on 
the respondent, if he be a resident of the city or county, personally, 
or by leaving it at his residence with some person of suitable age 
and discretion, or, if he be not a resident, on the attorney or agent, 
if any, who is a resident of such city or county, who appeared 
for him on the trial. 

§ 854 (As am'd in 1851.) I^ aJIdavU and a notice of appeal mmt, 
within the same lime, be served on the justice, and a notice qf 
the appeal on the respondent, personaUff^ or by leaving U aeiie reU'^ 
denee with same perean cf euUahle age and diioretianf or, in case 
the respondent is not a resident of the county, in the same manner 
on the attorney Or agent, if any, who is a resident <^ such city or 
county, who appeared for him on the trial; and the appellant 
muet, at the time cf the eerviee of the notice of appeal on the juetiee, 
pan to Mm the eoete qf tke action included in the judgment, together 
iJDith two doOarSt ooets of the return, which ehaUbereetored toMm incase 
the Judgment is reversed, and be induded in the judgment for costs on 
reversaUm 

% 854 (As am'd in 1852.) The notice of appeal must, withhi the 
lame time, be served on the justice, jp0r«^naajr, iT Uving, and wUhk^ 
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pie tpuffiifi^ c¥ on k(s eMIp, ^thOF^ hi vn^ «iid' on tte rei^Mnideiit, 
personaliy, or by le^vki^it at lil» raddenoe w^ Bomei penon <rf 
smtable age aad discretion, or, in -case tiie iieBpoiident Is not A 
resident of the o<mnty , ki the mme matiner, on the attom^ or agent? 
if any, who is a resident of snch city or county, who appealed if et* 
him on the trial ; and the appellant moBt, at iJie time of 1^ s^^ce 
of the notice of appeal on the justice, pay to him the eo0t»<^ -tb^ 
action, included in the judgment, together with two doUaiB, costs of 
the return, which shall be restored to him in .case the judgment 
is reversed, and be included in the judgmoit for costs on reversal. 

§ 854 (As am'd in 1857.) The notice of appeal must, within the 
same time, be served on the justice, personally, if living and withih 
the county, or on his clerk, if there be one, and on the respondent, 
X>erBonally, or by leaving it at his residence with some person of 
suitable age and discretion ; or, in case the respondent is not a resi- 
dent of the county, in the same manner, on the attorney or agent, if 
any, who is a resident of such city or county, who appeared for him 
on the trial; ancJ, tfnaUherlhe re^ponderU nor such agent or aUorMy 
can befownd in the oawrUy, the notice may be sermt on such respondents 
by leamng U toith the derk of the county, and the appellant must, at 
the time of the service of the notice of appeal on the justice, pay to 
him the costs of the action included in the judgment, together with 
two dollars, costs of the return, which shaU be tnchtded in the judg- 
ment for coats on reversal, 

§ 354. (As am'd in 1858.> The notice of appeal must, within the 
same time, be served on the justice, personally, if living and within 
the county, or on his clerk if there be one, and on the respondent, 
personaHy, or by leavii^ it at his residence with some person of 
suitable age and discretion ; or, in case the respondent is not a resi- 
dent of such county, or cannot, after due diUgenccbe found therein, 
in the same manner, on the attorney or agent, if any, who 
is a resident of such county, who appeared for tt^ respondent on 
the trial; and, if neither the respondent nor such agent or attor- 
ney can be found in the eounrty, the -notice may be served on the 
respondent by leaving It ^tSi the cAerk#f {hsappeOate court, and 
the appellant must, at IShe 'ftme «f lihe service eif ^he notice of 
appeal on the justice^ or on his dea^ as herein ,promded {except in 
tases of appeak f¥<m the district courts in the city oflfew York, and 
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^ ffen&raiUrm €f t^mar^^mtH^f'tRe d^^fjfew F^rfc), pay^to 
suehjtuHee er derk the coetB-ol the^ aietiob, ,m^i»ied^ m the judg- 
ment, together with two dollars, costs of the return, whieh shall 
be included in the judgments for costs on reTenal.^ MaU eauea 
^ app60Ll from the gsnerfUjenn ofihe marine, court of the dty of 
Jifeui York, tmd from the distrvGt courts of the city of N'ew York 
to the court of common pleas for the city and county of ITew York, 
the appellant sTuxU, at the time of the servics of the notice of appecU, 
pay to the derk of the marine court, or to the justice or clerk of the 
district court, two dollars, as costs of the return to such court of com" 
mon pitas, vMch costs so paid shaU he included in the judgment fc¥ 
easts, in ease the judgment of the court hdoto s&aU he recersed; and 
the appellant shall also execute, on the appeal, a written undertaMng, 
an his part, with one or more sufficient sureties, to the effect that the 
appellant will pay aU costs, disbursements and extra costs awarded 
against him in the court helow, if such judgment shall he affirmed hy 
the appellate court, on such appeal, together with aU costs and dam^ 
ages which may be awarded against Mm thereon ; such sureties to 
justify in double the amount specified in the undertaking; sfueh 
undertaking and the sufficiency of the sureties to be approved by tTie 
justice of the court below, or one of ths judges of the court of com* 
mon pleas, or the appelant may deposit with the clerk of the court of 
common pleas the costs, disbwrsemsnts andeoftra costs, included in the 
judgment in the court below, cmd the sum of fifteen doUars, to meet 
any costs that may be awarded against him in such appeal; and su^ 
appeal from the general term of the marine court and the district 
court shaJH be ineffectual^ unless vnthin the time specified for bringing 
the appealt the oppeUant execute such undertaking or make such 
deposit; the undertctkitig, when executed and approved, to be filed with 
the derk of the court of comnum pleas; the amount so deposited 
shaU be repaid by said derk to the appdlant, ^ he succeed on the 
appeal; and,m ease the. judgment be affirmed, the said derk shaH, 
after execution is issued, pay over the amount so deposited to thfC 
respondent, which shaU be credited on the execution issued on the 
judgment of qffh'mance, to the extent thereof, and the balance, if anyi 
on the execution isfued on the judgment appealed from, 

I 
• ) 

§ 855. (Bemg g 905 of 1848.) tf the appellant dedre a stay df 

exeention of the judgment, he shtill prdseiit the«flldavlt to a j^od^ 

of the appellate court, or a justice of the supreme court, Irkd may, 

22 
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therenpon, in his discretion, make an order that all proceedings on 
the judgment be stayed, upon security bdng given as provided in 
the next section. 
(Am'd in 1849 and 1868.) . . 

g 355. (As am'd in 1849.) If the appellant desire a stay of exe- 
cution of the Judgment, he shall give security as provided in the 

next section. 

« 

§ 3M. (As am'd m 1868.) When, by the t&rms of secticm 852, the 
appdlant is entitled to a new trials in the appeUaie court, he ehaU, at 
the time of taking his appeal, and in aU other eases, if he desires a stay 
of execution of the judgment, give security as provided in the next 
section. 

§ 856. (Being % 806 of 1848.) The security shall be a written 
undertaking, executed by one or more sufficient sureties, approved 
by the judge making the order, or by the court below, to the effect 
that, if judgment be rendered against the appellant, and execu- 
tion thereon be returned unsatisfied, in whole or in part, the sureties 
will pay the amount imsatisfied. 

(Am'd in 1849.) 

§ 356. (As am'd in 1849.) The security shall be a written under- 
taking, executed by one oY more sufficient sureties, approved by the 
county judge, or by the court below, to the effect that, if judgment 
be rendered against the appellant, and execution thereon be returned 
unsatisfied, in whole or in jMurt, the sureties will pay the amount 
unsatisfied. » 

§ 857. (Being § 807 of 1848.) The delivery of the order and under- 
taking to the court below shall stay the issuing of execution ; or, if 
it have been issued, the service of a copy of the order and under- 
taking, certified by the court below, upon the officer holding the 
execution, with payment of his fees, shall stay fhrther proceedings 
thereon. 

(Am*d in 1849.) 

§ 397. (As am'd in 1849.) The delivery of the undertaking to the 
court below shall stay the issuing of execution ; or, if it have been 
issued, the service of a copy of the undertaking, certified by the 
court below, upon the officer holding the execution^ shall stay fiir- 
ther proceedings thereon. 
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§ 358. (Being g 308 of 1848.) Where, by reason of the death of a 
justice of the peace, or his remoyal from the county, or any other 
esmaey the order to stay and the undertaking on the appeal cannot 
he delivered to him, they shall be filed with the clerk of the i^pel- 
late court, and notice thereof given to the respondent They shall 
thereupon have the same effect as if delivered to the justice. 

(Am*d hi 1849.) 

% 859, (As am'd in 1849.) Where, by reason of the death of a 
justice of the peace, or his removal from the county, or any other 
cause, the undertaking on the appeal cannot be delivered to him, 
it shaU be filed with the derk of the appellate court, and notice 
thereof given to the respondent, or kU aUomey or agemty m provided 
in section 854 It shall thereupon have the same effect as if delivered 
to the justice. 

% 359. (Bemg § 309 of 1848.) When the affidavit and notice of 
appeal shall have been served, the respondent may supply or correct 
material omissions or misstatements therein, by an affidavit on his 
part, a copy of which shall be served on the attorney, if any, who 
prosecutes the appeal, or, if there be none, on the appellant, or on 
the attorney or agent, if any, who appeared for him on the trial, at 
least four days before the time for hearing the appeal 

(Am'd in 1849 and 1852.) 

§ 359. (As amM in 1849.) When the affidavit and notice of appeal 
shall have been served, the respondent may supply or correct mate- 
rial omissions or misstatements therein^ by an affidavit on his part, 
a copy of which shiill be served on <^ Ju^iee^ and also on the aUor- 
ney, if any, who proeeeute the appeal, or, if there be none, on the appd- 
lanty within ten days c^fter reeemng notice of the appeal 

% WH, (As amM hi 1852.) When, by reason of the death of a justice 
if the peace^ or Jus absence from the county, or any other cause, the 
notice of appeal cannot be served as provided by section 353, U may be 
served by leaving the same wOh the derk of the county, 

(g 810 of 1848— omitted hi 1849. The appellate court shall pio- 
ceed to hear the appeal, at the time and place mentioned in the 
notice, or to which the hearing may be adjourned, or at such other 
time as the court shall appoint, of which at least ten days' notice 
liiall have been given, and may decide the same upon the affidavits ; 
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ax if tl»eg^ be Qcntmdifiitoiy.ar diefectaiYe la material points, may 
.mxier tbe , court below to mabe a ffitam of the jtestimcxiy/aad l«o- 
ceedingg before it,.witiim tea days after the service.of the order anil 
alldavita, or of oo^es thereof .) 



( . k 



§ 860. (Being § 811 of 1848.) The court below shall thereup<w», 
within the time limited by the order, make a return to the appellate 
court of the testimony, proceedings and judgment, and file the same, 
with the order and affidavits, in the appellate court, and may be 
compelled to do so by attachment. But no Justice of the peace 
flhall be bound to make a return unless the fee prescribed by the 
last section of this chapter be paid on the service of the order. 

(AmM m 1849, 1852, 1862, 1865 and 1866.) 

§ 860. (As am'd in 1849.) The court below shall thereupon, after 
ten days, and within thvrty days ctfter service of ihe notice of appeal, 
make a return to the appellate court of the testimony, proceedings 
and Judgment, and file the same, with the affidavits, in the appellate 
court, and may be compelled to do sq by attachment. But no justice 
of the peace shall be bound to make a return unless the fee pre- 
scribed by the last section of this chapter be paid on the service of 
the notice of appeal, 

% 860. (As am'd in 1852.) The court below shall thereupon, after 
ten days, and within tlurty days after the service of the notice of 
appeal, make a return to the appellate court of the testimony, pro- 
ceedings and judgment, and file the same in the appellate court, and 
may be ooip,peUed to do so by attachment But no Justice of the 
peace shall be bound to make a return unless the fee prescribed by 
the last section of this chapter be paid on service of the notice of 
appeal. 

. § 860. (As amM in 1862.) The court below shall thereupon, after 
ten days, and within thirty days after service of the notice of appeal, 
make a return to the appellate court of the testimony, proceedings 
and judgment, and file the same in the appellate court. The return 
ftiay be eompdied by attachment But no Justice lof the peace shall, 
etc (as hi 1852.) 

% 860. (As;am'4 in 1665.) Sameas§860, as amended in 1862,<«ce^t 
that the following words were added at the end tha^eol : 



"** I^yided, however, that, in cases where the unoimt fbr wbidi 
Jadgmenl is demanded by either pi»*t7» in his pleadings in the opnrt 
bdbw, exceeds fifty dolUtts^ or where 'th^ vakie of the property 
recovered, as appears from the verdict or judgment, shall exeeed; 
fifty dollars, the testimony need not be returned ; but, in sudi case, 
the court below shall return the process by which the action was 
commenced, with the proof of service thereof , and the pleadings or 
copies thereof, the proceedings and Judgment, together with a brief 
stat^nent of the amount and nature of the claim or claims litigated 
by the respe<^v(B parties, and in aH cases tiie hotioe of appeal shall' 
be annexed to the retiyn." 

And the word " fee" therein was changed to fees. 

g MO. (As am'd in 1860.) The court below shall thereiupon, after 
ten days, and within thirty days after service of the notice of appeal,, 
make a jetum to the appellate court of the testimony, proceedings 
and judgment,' and file the same in the appellate court The return 
may be compelled by attachment But no Justice of the peace ehall 
be bound to make a return unless the fees prescribed by the last, 
section of this diapt^ be paid on the service of the notice of appeal ; 
provided, however, that, in cases where the amount for which Judg- 
ment is demanded by either party, in his pleadings in the court 
below, exceeds fifty dollars, or where the value of the property' 
recovered, as appears from the verdict or Judgment, shall exceed 
fifty dollars, the testimony need not be returned; but in such case 
the court below shall return the .process by which the action was 
commenced, with the proof of servioe thereof, and the pleadings or 
copies thereof, the proceedings and Judgment, together with a brief 
statement of the amount and nature of the claim or daims liti- 
gated by the respective parties, and in all cases the notice of appeal 
shall be annexed to the return; Intt in eases where the appeUant shaU^ 
in aeeordanee tnth Ihe provisions cf seeHon 352 (jf this a4st^ state in the 
notice of appeal (hat such appeal is taken upon questions qf law ofdy^ 
ihe court heUbw shaU return to the appelate court the testimony ^ proceed' 
vngs and judgment, 

§ 861, (Bebig g 812 of 1848.) When a Justice of the peace, by 
whom a Judgment appealed from was rendered, shall have gonO' 
out of office before -a return is ordered, he shall, nevertheless, make 
a return in the same manner, and with the Uke effect, as if he were 
still m office. 

22* 
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g 302. (Being § 813 of 1348.) If the retam be defectiye, the appe- 
late court may direct a Airther or amended letiun as often as may 
be necessary, and may compel a oomj^bnce with its order by 
attachment 

(Am'd in 1857.) 

g MS. (As am'd in 1867.) If the return be defective, the appel- 
late court may direct a further or amended return as often as 
may be necessary, and may compel a compliance with its order 
by attachment ; and the court thaU altoays be deemed open for theee 
pnrposea. 

% 363. (Bemg § 814 of 1848.) If a Justice of the peace, whose 
Judgment is appealed from, shall die, become insane, or remove 
from the State, the appellate court may examine witnesses, on oath, 
to the fitcts and circumstances of the trial or Judgment, and deter- 
mine the appeal, as if the facts had been returned by the justice. 
If he shall have removed to another county within the State, the 
appellate court may compel him to malne the return, as if he 
were still within the county where the judgment was rendered. 

§ 364 (Being § 815 of 1848.) If a return be made, the appeal may 
be brought to a hearing at a general term of the appellate court, upon 
a notice by either party of not less than eight days. It shall be 
placed upon the calendar, and continue thereon without farther 
notice until finally disposed o£ But, if neither party bring it to a 
hearing before the end of the second term, the court shall dismiss 
the appeal, unless it continue the same, by special order, f«r 
cause shown. 

(Am'd in 1862 and 1863.) 

% 864. (As am'd in 1862.) If a return be made, and the appeal w 
from a jtidgment where a new trial may not he hady ae provided by 
this chapter^ it may be brought to a hearing at a general term of 
the appellate court, upon notice by either party of not less than, 
eight days. It shall be placed upon the calendar, and continue 
thereon without further notice until finally disposed of. But, if 
neither parly bring it to a hearing before the end of the second 
term, the court shall dismiss the appeal, pnless it continue the 
same by special order for cause shown, ff the appeal is from a 
judgmevU where a new trial may be had^ U may bebroagkt to a heariug 
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or trial at any term ^ (he eouwty courts at whieh a petit jwry ahaU 
be mmnumed to attend^ upon ^ same notice as provided for aetiona 
m the eupreme court; at least eight days htfore (he court the party 
desiring to bring on the appeal ehaU eerw a note of issue on the derk^ 
and the derk ehaJU thereupon enter the eoMse on the calendar accord- 
ing to the date ofthereturTK 



. § 364« (As am'd in 1863.) If a return be made, and the ap- 
peal is from a judgment where a new trial may not be had, as 
provided by this chapter, it may be brought to a hearing at a 
general term of the appellate court, upon notice by either party 
of not less than eight days. It shall be placed upon the cal- 
endar, and continue thereon withimt further notice until finally 
disposed of But, if neither party bring it to a hearing before 
the end of the second term, the court shall dismiss the appeal, 
unless it continue the same by special order for cause shown. If 
the appeal is from a judgment where a new trial may be had, it 
may be brought to a hearing or trial at any term of the county court, 
at which a petit jury shall be summoned to attend, upon the same 
notice as provided for actions in the supreme court ; at least eight 
days before the court the party desiring to bring on the appeal shall 
serve a note of issue on the clerk, and the clerk shall thereupon 
enter the cause on the calendar according to the date of the return. 
And the promions of this chapter for a nets trial shaU apply as mtt 
to appeals heretofore taken and now pending as those hereafter to be 
brought, 

§ 865. (Being § 816 of 1848.) The appeal, whether heard on the 
affidavits or return, shall be heard on the original papers, and 
no copy thereof need be furnished for the use of the court 

(Am'd in 1849 and 1869.) 

§ 365. (As am'd in 1849.) The appeal shall be heard on the 
original papers, and no copy thereof need be furnished for the 
use of the court 

§ 8W. (As am'd in 1869.) The^ appeal shall be heard on the 
original papers, or eertijied copies thereof and no copies thereof need 
be furnished for the use of the court. 



g ma (Being % 317 of 184a) Upoit the ho^Hng of the appeal, 
eltlier upon affidavitB, oit «pon the retam, the appellate court 
shall give jadgment Acoording to the justice of the case, ¥rithout 
regaitl to teehnitoal etiors' or defects, which do pot affect, the 
merits. In giving judgm^it, the court may either order n new- 
trial, or may affirm or reverse the judgment of the court beloif » 
in whole or in part, and as to any or all the parties. 

(Am'd m 1849, 1851^ 1862, 1865.) 

§ 366. (As am'd in 1849.) Upon the hearing of the appeal, the 
appellate court shall give judgment according to the justice of 
the case, without regard to technical errors or defects which do 
not affect the merits. In giving judgment, the court may affirm or 
reverse the judgment of the court below, in whole or in part, and 
as to any or all the parties, and for errors of law or fact 

g 866. (As am'd in 1851.) Same as § 366, as amended in 1849, 
except that the follovdng words were added at the end thereof: 

^ If the appeal is founded on an error in fact in the proceedings, 
not affecting the merits of the action, and not within the knowledge 
of the justice, the court may determine the alleged error in fact on 
affidavits, and may, in its discretion, inquire into and determine the 
same upon examination of the witnesses. If the defendant failed 
to appear before the justice, and it is shown by the affidavits served, 
or otherwise, tiiat manifest injustice has been done, and the defend- 
ant satisfactorily excuses his default, the court may, in its discretioh, 
set aside or suspend judgment, and order a new trial before the 
same or any other justice, at such time and place, and on such 
terms, as the court may deem proper. The parties must appear 
before the justice according tO the ord^ of the court, and the same 
proceedings must thereupon be had in the action as on the return 
of a summons personally served.'* 

' § 366; (As amM in 1862.) Upon the hearing of the appeal, the 
appellate court 6hall givei judgment according to the justice of 
the case, without regard to technical errors and defects which do 
not affect the merits. In giving judgment, the court may affirm 
or reverse the judgment of the court below, in whole or in part, 
And as to any or all the parties, and for errors of law cr fact 
if the appeal is founded on an error in &ct in. the proceedings, 



§ 366;] CODB OF PBOCSXHTlKEb 261 

not afi^ting the merits of theac^cai, ftnd not within the kno^^ 
edge of the justice, the court may deteimioe the alleged ener, itn 
fact on affldayits^ and maj, in its discretion, inquire into and 
determine the same upon eiQEimination of the Witnesses. If the 
defendant failed to appear before the jiMtiee, aod it is shown ^ 
the affidavits served by ^appdUmty or otherwise, that manifest 
injustice has been done, and he satisfactorily excuses his default, 
the- cotcrt may, in its discietion, set aside &p suc^nd judgment, 
and order a new trial before the same or any other justice in th$ 
iame county , at such time and place and on such terms as the 
court may deem ^rofpec. Where a> neiuD trial shall he crdereA hefiyre 
a jugtieey the parties must appear before him according to the order 
of the court, and the same proceedings must theraupcm be had in 
the action aa on the return of a summons personally served. J(f 
Ihe cvppeal shall befrwn a judgment in tshieh a new trial may he had 
as in Ms chapter pranded^ the court thaU proceed to the heariny of Une 
cause, ^ the issue joined before the justioe teas an issue of law, or to 
^tri^ihercofhy jury,tfsu^is9MWa»itpona^guesUo^ 

1, J[f the issue joined brfore ihe justice vkos an issue qf law, ih$ 
oomi shall re^uder judgment tk&rwn afooordi/ng to the km of ike com;^ 
and ^ such judgment he agamet the pleadings of either party, an 
amendmer^ <jf such pteadling may he allowed on the same terms aaid 
in Wee case as pleadings in actions in the supreme eottrt; a/nd the 
cowrt may thereupon reqtmv Ihe opposite party to answer such 
amended pleading, or join issue thereon, as ^ ccue may require^ 
summarily, 

3. J[f, upon an appeal in an issue of Urn, the court should a^ljudge 
the pleading complained of to he vaUd^U .ihaU in Uke manner re- 
quire Ihe opposite party summarily to answer sudh pleading, or join 
issue thereon, as the case may require, 

3. Upon an issue of fact being so joined, the court 9hall proceed to 
hear the same tried by a jury in the same manner ae issues joined in 
the suprems court, 

4. Every issue of fact so joined, or brought upon an appeal, shall 
he tried in Ihe same manner as in actions commenced in the supreme 
court, 

5. The court shaU ham the same power over its own determinations 
^ verdict of the jury, and shaU render judgment thereon in the same 
manner, as ihe supreme court in actions pending therein, 

6'. Either party may mo^efor a nme trial in said eourl on a case 
or esseep^um or o^erwise, amd sueh motion may he made before or 
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€^ter judgment has been enteredy and the pravisUme of this ait in reta- 
Hon to ike proeeed£ng8y on reeemng ^ verdict of a jwry^ exe^ptione to 
the deemone of the eouriy making and eettting case wnd exceptions^ 
motions for new trials arid making up the judgment roU in the supreme 
court y are hereby made appUealfie to att appeals brought up for tried, ag 
in (his chapter provided, 

g 366. (As am*d in 1865.) Same as § 366, as amended in 1862, 
except in subdiviflion 5, which was amended so as to read ais 
follows : 

5. The court shall have the same power over its own determina- 
tions and the verdict of the Jury, and shall render Judgment thereon 
in the same manner, as the supreme court in actions pending therein, 
ijmd ma/y aUow either party to amend his pieadings upon such terms as 
shaXL be just, iffji. cases where a new trial may be had, as in this chapter 
provided; omd in any such appeal, on which a new trial is to be had, 
either party may, aJt amy time before trial, serve upon the opposite party 
an offer, in writing, to cdlow judgmml to be taken against him for the 
sum or property, or to the effect in such offer specified, and wUk or with- 
out costs, as said offer shall spedfif, ]f the party receiving such offer 
accept the same, and give notice thereof, in writing, within ten days, he 
may file the return and offer, with a/n affldamt of service of notice cf 
aceqytance ihereef, a/nd the derk shaU thereupon enter judgment accord^ 
ing to said offer. And if the party making siuch offer shall ham given 
an undertaking upon the appeal, the parties executing sv4^ undertaking 
shaU be UaHe thereon for the payment cf the judgment entered by virtue 
of said offer, Iff the notice of a^sceptance be not given, the offer is to be 
eteemed withdrawn, and cannot be given in evidence. And, \f the 
party to whom such offer is madefaU to obtain a judgment Tnorefa^oor- 
able to hm than that specified in said offer, then he shall not recover 
costs, but must pay ^ other party's costs from the date of the service of 
the offer • 

§ 367. (Bemg § 318 of 1848.) To ereiy Judgment upon an appeal 
there shall he annexed the affidavits or return on which it was 
heard, which shall be filed with the clerk of the court and shaU 
constitute the Judgment roll. 

(Am'd m 1852, 1865 and 1869.) 

g 867. (As am*d in 1862.) To eveiy judgment upon an appea 
there shall he annexed the return on which it was heard, which 
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flihftll 1)6 filed with tke clerk of the court, and shall oooatitate t^ie 
judgment roU. 

§^ 367. (As am'd in 1865.) To every Judgment upon an appeal 
lihere shidl be annexed the return on which it was heard, the notiee 
(f c^eal, loUh any offer, tferdkty deeieian of the court, eoDeeptiona, 
case, and aU orders and papers in any way invoimng the merits 
and necessarily affecting the judgment, which shall be filed with 
the derk of the court, and shall constitute the judgment rolL 

§ 367. (As am d in 1869.) To evety Judgment upon appeal there 
shall be annexed the return upon which it was heard, or a certified 
copy thereof y the notice of appeal, with any ofTer, verdict, decision 
of the court, exceptions, case, and all orders and papers in any 
way involving the merits and necessarily affectmg the judgment, 
which shall be filed with the clerk of the court, and shall constitute 
the judgment roll. 

(§ 319 of 1848, omitted in 1849. If a new trial be ordered, a con- 
cise statement of the reasons for such order shall be filed with the 
clerk. The court below shall thereupon proceed to try the action, 
upon the issue originally joined therein, or upon amended plead- 
ings, in its discretion ; and for that purpose, on the application of 
either party, may issue a summons directed to the other, to appear 
for such new trial, at a time and place to be designated therein ; the 
time to be not less than six days from the service of the summons. 
And the trial may be adjourned fix>m time to time, not exceeding 
ninety days in all, in the same manner and on the same terms as a 
second or further adjournment may now be granted by courts of 
Justices of the peace, or to procure the issuing and return of a com- 
mission to take testimony ; and the trial and all subsequent pro- 
ceedings shall be had therein, and conducted in like manner, in all 
respects, as in an action originally commenced before the same 
justice.) 

(§ 320 of 1848, omitted in 1849. If a new trial be ordered on an 
appeal firom a Judgment of a Justice of the peace, it shall be before 
the same Justice, or before any other Justice in the same county, 
in the discretion of the appellate court.) 



n 



^^ § Ma (BdQg:g «B1 of ]JM8i> If the judgmeiA Uft aflntte^ oMft^ 
shall be awarded to the reBi>oiideiit If it be reyeraM, costs shall 
be awarded to the appellant, unless a new trial be ordered, in which 
easethej shall be in^ttie diicietion of the aiq>d]ati$ court If it be 
afflnned'in part, ihe cosla, or such part as the coort cdiall deem 
jost, may be awarded to either party. 
(Am'dih 18^.) 

g 9Wi (As am'd in 1840.) If the judgment be affinned, ooeta 
shall be awarded to the respondent If it be reversed, costs shall 
be awarded to the appellant If it be affirmed in part, the eosts, or 
sueh part as to the court shall seem just, may be awarded to either 
party. 

§ 309. (Being § 3d3 of 1848.) If the judgment below, or any part 
thereof, be collected, and the judgment be afterwards reyeraed, the 
appellate court shall order the amount collected to be restored, with 
interest from the time of collection. The order may be obtained 
upon proof of the facts made at or after the hearing, upon a pre- 
vious notice of six days. 

(Am'd in 1857.) 

g 3M. (As am'd in 1857.) If the judgment below, or any part 
thereof, be paid or collected, and the judgment be afterwards re- 
versed, the appellate court shall order the amount paid or collected 
to be restored, with interest from the time of such pa/^ment or col- 
lection. The order may be obtained on proof of the facts made at 
or after the hearing, upon a previous notice of six days, and if Vke 
order ahaU be made btfare the judgment is entered^ the amount map be 
included in the judgment 

§ 370. (Being § 823 of 1848.) If, upon an appeal, a recovery be 
had by one party, and costs be awarded to the other, the appellate 
court shall set off the one against the other, and render judgment 
for the balance. 

§ 871. (Being § 894 of 1846.) The following fees and costs, and 
no other, shall be allowed on the appeals mentioned la ibki ehaplttr 
t To the appellant, on reversal, if upon affidavit, ten dollars; if' 
up<m a return, fifteen dollars. 



' ~To^e respondetit'/obliffinniaice, if upon aflf davit, seven dollaiis ; 
if Tipon a return, twelve dollars. 

To a Jiistlde of the peace, for his return, one dollar. 

If th« Jadgment appealed from be reyersed ii part, and afflimed 
as to the residue, the amount of coists allowed to either party shall 
be such sum as the appellate court may award, not exceeding ten 
doUara 

If the appeal be dismissed for want of prosecution, as provided 
by sectioh 315, no costs Ishall be allowed to either party. 

(Am'd m 1849j 1851, 1802, 1863, 1864, 1866.) 

g 371. (As am'd in 1849.) The following fees and costs, and no 
other, eax^t fees of of/ken^ shall be allowed «n a^ppeak : 

To the appellant, on reversal, fifteen dollars. 
. To the respondent, on affirmance, twelve' dollars. 

To a justice of the peace, fpr his return, one dollar. 

If the judgment appealed from be reversed in partj and affirmed 
«s to the residue, the amount of costs allowed to either party shall 
be such sum as the appellate court may award; ncH ezcoodrng lieii 
dollars. 

If the appeal be dismissed for want of prosecutimi, as i^ovided 
by section 364, no costs shall be allowed to either party. 

§ 371. (As am*d in 1851.) The following fees and costs,- and no 
other, except fees of officers cmd di^ursements, shall be allowed on 
appeals: 

To- the appellant, on reversal, fifteen dollars. 

To the respondent on affirmance, twelve dollars. 

To a justice of the peace for his return two dollars, etcr (as in 1849). 

% dTl. (As am*d in 1863. Costs shall be allowed to the prevailing 
party in judgments rendered on appeal in all cases, with the follow- 
ing exceptions and limitations : In the notice of appeal, the appel- 
lant shall state in what particular or particulars he claims the 
judgment should have been more favorable to him. Within fifteen 
days after the service of the notice of appeal, the respondent may 
serve upon the appellant and justice an offer, in wriiang, to allow 
tiie judgment to be corrected in any of the particulars mentioned 
in the notice of appeal The appellant may^ thereupon, and withiri 
five days thereafter, file with the justice a written acceptance of 
rach offer, who shall thereupon make a minute thereof in his doclcel, 
23 
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and connect sadi judgment accordingly) and the same so corrected 
shall stand as his judgment, and be enforced accordingly ; and any 
execution which has been issued upon the judgment appealed from, 
shall be amended by the justice to correspond with the .amended 
judgment; and no undertaking given to stay execution shall be 
enforced for more than the amount of the corrected judgment If 
such offer be not made, and the judgment in the county court be 
made fayorable to tbc appellant than the judgment in the court 
below ; or if such offer be made and not accepted, and the jud^* 
ment be more f aToraI>!!e to the appellant tiian the offer of the re- 
spondent, the appel ar.t shall recover costs. The respondent shaU 
be entitled to recover costs where the appellant is not 

YThenever costs are awarded to the appellant, he shall be allowed 
to tax, as part thereof, the costs and fees paid to the justice on 
naalriTig the appeal, as disbursments, in addition to the costs in the 
appellate court ; and when the judgment in the suit before the jus- 
tice was against such appellant, he shall further be allowed to tax 
the costs incurred by him, which he would have been entitled to 
recover in case the judgment below had been render^ in his favor. 
If, upon an appeal, a recovety for any debt or damages be had by 
one party, and costs be awarded to the other party, the court shall 
set off such costs against such debt or damages, and render judg-' 
ment for the balance. The following fees and costs, and no other, - 
except fees of officers, disbursements and witnesses* fees, shall be 
allowed on appeals, to the party entitled to costs aa herein provided 
when the new trial is m the county court 

For proceedings before notice of trial, ten dollars ; for all subse- 
, quent proceedings before trial, seven dollars ; for trial of an issue of 
law, ten dollars ; for every trial of an issue of fact, fifteen dollars; 
for argument of a motion for a new trial on a case or a bill of ex- 
ceptions, ten dollars ; hi all cases, to either party^ for every term 
not exceeding fiv^^ at which the appeal is necessarily on the calen- 
dar, and is not tried jor is not postponed by the court, seven dollars. 
In other appeals the costs shall be as follows : To the appellant, on 
reversal, fifteen dollars; to the respondent, on the affirmance, 
twelve dollars. If the judgment appealed from be reversed in part 
and affirmed as to the residue, the amount of costs allowed to either 
l»arty shall be such sum as the appellate court may award, not ex- 
cee^ng ten dollars. If the appeal be dismissed f cfir want of prose- 
cution, as provided by section 864, no costs shall be allowed U> 
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either party. In eTeiy appeal the justice of the peace before whom 
the jadgment appealed from was rendered shall receive two dol- 
lars for his return. If the judgment be reversed for an error of fact 
in the proceedings, not affecting the merits, costs shall be in the 
discretion of the court 

§ 871. (As am'd hi 1863.) Same as § 371, as amended in 1863, 
except that the last two sentences in the first paragraph were 
stricken out and the following words were inserted in place thereof : 

" If such offer be not made, and the judgment in the appellate 
court be more favorable to the appellant than the judgment in the 
court below, or if such offer be made and not accepted, and the 
judgment of the appellate court be more favorable to the appellant 
than the offer of the respondent, the appellant shall recover costs. 
If the offer be made and accepted by the appellant, the appellant 
shall recover all his disbursements oU appeal, and all his costs in the 
court below. But the appelant shall not recover costs except as 
provided In this chapter. The respondent shall be entitled to 
recover costs where the appellant is not*' 

§ 371. (As am*d in 1864.) Same as g 871, as amended in 1863, 
except that the following words were added at the end thereof : 

" If, in the notice of appeal, the appellant shall not state in what 
particular or particulars he claims the judgment should have been 
made more favorable to him, he shall not be entitled to costs, unless 
the judgment appealed from be wholly reversed.'* 

§ 371, (As am'd in 1866.) Costs shall be allowed to the pie-% 
vailing party in judgments rendered on appeal in all cases, with 
the following exceptions and limitations : In the notice of appeal, 
the appellant shall state in what particular or particulars he claims 
the judgment should have been more favorable to him. Jf he 
ekjums that the amount of judgment i» less favoratie to him than 
it should haw been, he shaJH state what should have been its amount 
Within fifteen days after the service of the notice of appeal, the 
respondent may serve upon the appellant and justice an offer, in 
writing, to allow the judgment to be corrected in any of the paf- 
ttcnlars mentioned in the notice of appeal. The appellant may, 
thereupon, and within five days thereafter, file with the justice, tt 
written aoeeptance of such offer, who shall thereupon make a minute 
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thereof in his docket, and oonrect such Jtu^ment acoordingly, and 
the same so corrected shall stand as his jadgmenti and be oiforoed 
accordingly; and any execution which haa been issued upon tho 
Judgment appealed from shall be amended by the Justice to cor-* 
respond with the amended Judgment ; and no undertaking ^ren to 
stay execution shall be enforced for more than the amount of the 
corrected Judgment If such offer be not made, and the judgment 
in the appellate court be more f ayorable to the appellant than the 
Judgment in the court below, or if such offer be made and not 
accepted, and the Judgment in the appellate court be more favor- 
able to the appellant than the offer of the respondent, the appellant 
shall recoTer costs; pr&vided, however ^ thai the a^ppeUaut shaU n(4 
rectfwr catis urUeu the judgmmt appealed fnym ehaU he reversed 0n 
»ueh appeal, or be made more fa/vorahle to him, to the amount of ai 
least ten doUars. If the offer be made, and accepted by the appe- 
lant, the appellant shall recover all his disbursements on appeal, 
and all his-costs in the court below. But the appellant shall not 
recover costs except as provided in this chapter^ The j-espondent 
shall be entitled to recover costs where the appellant is not 

Whenever costs are awarded to the appellant, he shall be allowed 
to tax as part thereof the costs and fees paid to the justice on making 
the appeal, as disbursements, in addition to the costs in the appel- 
late court ; and when the Judgment in the suit before the Justice 
was against such appellant, he shall further be allowed to tax the 
costs incurred by him, which he would have been entitled to recover 
in case the Judgment below had been rendered in his favor. If, 
upon an appeal, a recovery for any debt or damages be had by one 
party, and costs be awarded to the other party, the court shall set 
off such costs against such debt or damages, and render judgment 
for the balance. The following fees and costs, and no other, except 
fees of officers, disbursements and witnesses' fees, shall be allowed 
on appeal, to the party entitled to costs as herein provided, when 
the new trial is in the county court 

For proceedings before notice of trial, ten doJlars; for all sub* 
sequent proceedings before trial, seven dollars; for trial of an 
issue of law, ten dollars ; for every trial of an issue of fact, fifteen 
dollars; for argument of a motion for a new trial on a case or a 
bill of exceptions, ten dollars ; in all cases, to either party, for erery. 
term not exceeding five, at which the appeal is necessarily on this 
eiklendar and is not tried or is not postponed by the court, seven 
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dcOlani. In otber appeals the costs shall be as follows: To the 
appdlfuit, on reversal, fifteen dollars; to the respcmdent, on the 
affirmanee, twelve dbllais. If the judgment appealed pom. be 
reversed in part and affinned as to the residue, the amount of costs 
allowed to either party shall be such sum as the i^pellate court may 
award, not exceeding ten dollars If the appeal be dismissed for 
waj[Xt oi prosecution, as provided by section 364, no costs shall be 
allowed to either party. In every appeal the justice of the peace 
before whom the judgment appealed from was rendered, shall 
receive two dollars for his return. If the judgment be reversed for 
an error of fact in the proceedings, not affecting the merits, costs 
shall be in the discretion of the court If, in the notice of appeal, 
the appellant shall not state in what particular or particulars he 
claims the judgment diould have been more favorable to him, he 
shall not be entitled to costs< unless the judgment appealed from 
atudl be wholly reversed. 

TITLB 3DEL 

Cf the MueeUaneons Proceedings in CHvil Aetions, <md Oeneral 

Provisions. 

Chaptbb I. Sabmitting a controversy without action. 

II. Proceedinis against Joint debtors, heirs, legatees, devisees, and. 

tenai&tfl nolmng onder a Indgment debtor. 
nL Confession of Jadgment without action. 
IV. Offers of the defendant to compromise the whole or a part of this 

action. 
V. Admission or inspection of wxitinga. 
VI . Bzamination of parties. 
Vn. Examination of witnesses. 
VUL Motions and orders. 
IX. Entitling affidavits. 
X. Computation of time. 
XL Kotices and liling and service of papers. 
Xn. Duties of sheriffs and coroners. 
XnL Acconntabili^ of guardian. 
■ Xiy . Powers of referees. 
XV. UisceUaoeoos proviaioiu. 

CHAPTER I. 

SubmOHng a XJorUroversy withotU AeHan. 

SacnoK 878. Controversy, how submitted without action. 

873. Judgment on, as in other cases, but without costs. 

874. Judgment may be enforced, or appealed from, as in an action. 

g 373. (Being g 8d5 of •184a) Parties to a question in difEbrence, 

which might be the subject of a civil action, may, without action, 

agree upon a-oaee containiag the fapts upon which the controversy 

23* 
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depends, and present a sabmission of the same, to any coort whidk 
would have jurisdiction if an action had been brought But it must 
appear, hy affidavit, that the controversy is real, and the proceeding^ 
in good faith, to determine the rights of the parties. The court 
shall thereupon hear and determine the case, at a general term, and 
render Judgment thereon, as if an action were depending. 

§ 878. (Being g 826 of 1848.) Judgment shall be entered in the 
Judgment book, as in other cases. The case, the submission, and a 
copy of the Judgment shall constitute the judgment roll. 

(Am'd m 1849.) 

% 373. (As am*d in 1849.) Judgment shall be entered in the Judg- 
ment book, as in other cases, hut wUhovi costs, for any proceeding 
prior to notice of trial. The case, the submission, and a copy of the 
Judgment shall constitute the judgment rolL 

g 374. (Being § 827 of 1848.) The Judgment may be enforced in 
the same manner as if it had been rendered in an action, and shall 
be subject to appeal in like manner. 



CHAPTER n. 

Proceedings against Joint Debtors^ Eeirs^ BeviseeSy Legatees and 7Wi- 
ants holding under a Judgment Debtor. 

Saonoir 875. Parties not Bnmmoned in action on joint contract, may be eont- 
moned after jndgment. 

876. If judgment debtor die, hie repreeentatives may be sommoned. 

877. Form of enmrnons. 

878. To be accompanied by affidavit of amoont dne. 

879. Party enmmoned may answer and defend. 

880. Subsequent pleadings and proceedings same as in an action. 

881. Answer and reply to be yenfied as in an action. 

§ 875. (Being § 828 of 1848.) When a judgment shall be recoyered 
against one or more of several persons, jointly indebted upon a 
contract, by proceedings as provided in section 115, those who wer« 
not originally summoned to answer the complaint may be sum- 
moned to show cause why they should not be bound by the judg- 
ment, in the same Inanner as if they had been . originally summoned 

(Am*d hi 1849.) 

g 375. (As am'd in 1849.) When a Judgment shall be recovered 
against one or more of several persons. Jointly indebted upon a 
c(mtract, by proceeding as provided in section 186, those who were 



§§ 376-3^9.] CODB OF P3E(0CSDCrBB. 271 

not originally summoned to answer the complaint may be sum- 
moned to show cause why they diould not be bound by the judg- 
ment, in the same manner as if they had been originally summoned. 

§ 376. (Being § 329 of 1848.) In case of the death of a judgment 
debtor after judgment, the personal repr^entatives, heirs, devisees, 
or legatees of the judgment debtor, or the tenants of real property 
owned by him and affected by the judgment, may be summoned 
to show cause why the judgment diould not be enforced against 
the estate of the judgment debtor in their hands respectively. 

(Am'd hi 1849.) 

§ 376. (As am'd in 1849.) In case of the death of a judgment 
debtor after judgment, the heirs, devisees, or legatees of the judg- 
ment debtor, or the tenants of real property owned by him and 
affected by the judgment, may, afkr the expiroHon of tivree yeaors 
from ike time of granting lettert^testamenta/ry or of administration 
upon the estate of the testator or intestate^ be summoned to show cause 
why the judgment should not be enforced, against the estate of the 
judgment debtor, in their hands respectively, and the personal repre- 
sentatives of a deceased jvdgment debtor may he so summoned, ait any 
time toithin one year after iheir appointment. 

% STT. (Bemg § 330. of 1848.) The summons provided hi the last 
two sections shall be subscribed by the judgment creditor, his 
representatives or attorney ; shall describe the judgment, and require 
the person summoned to show cause, within tw^ity days after the 
service of the summons ; and shall be served in like manner as the 
original summons. 

g 37§. (Being % 831 of 1848.) The summons shall be accom- 
jMtnied by an affidavit of the person subscribing it, that the judg- 
ment has not been satisfied, to his knowledge or information and 
belief, and shall specify the amount due thereon. 

§ 879. (Being g 332 of 1848.) Upon such summons the party sum- 
moned may answer within the time specified therein, denying the 
judgment or setting up any defense which may have arisen subse- 
quently ; and, in addition thereto, if he be proceeded against accord- 
ing to secti<m 828, he may make the same defense which he might 
have originally made to the action. 

(Am'd m 1849 and 1866.) 
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§ BT9. (Am am*d in 1840.) VposL soeh summons the party sum- . 
moned may answer within the time specified therein^ denying the 
Judgment^ or setting up any d^^pse which may hare arisen subse- , 
quently ; and in addition thereto, if he be proceeded against accord- 
ing to section 875, he may make the same defense which he mi^t 
hare originally made to the action, except the statute cf Umitatians. 

% 379« (As am'd in 1866.) Upon such summons, «(^ party -sum** . 
moned may answer within the time specified therein, denymg the ^ 
judgment or setting up any defense thereto Tdiidi may have arisen 
subsequently to tiuch judgment; and in addition tha*eto, if the party 
be proceeded against, according to section 875^ he may make any 
defense which he might have made to the action if the summom hdd 
been serwd on hm at the time when the same was original^ eomm4nced, 
cmd sueh dtfense had been then interposed to such action, 

• . . .. » 

§880. (Being § 888 of 1848.) The parly issufaigihesummcHiB may 
reply to the answer, and the Issue thereon may be tried^ and Ju€^-^ 
ment given, in the same manner as in an action. 

(Am'd m 1849.) 

§ 390. (As am'd in 1849.) The party issuing the summons may . 
d&mwr or reply to the answer, and the party summoned may demur to 
^ rep^; and the issues may be tried and Judgment may be give^, 
bi the same manner as in an action, andeitforeed by exeemHon^ or ihs 
appUeoMon tjf the property eharyed to the payment of the judgment 
may be complied by attadimentj^ necessary, 

% 881. (Being § 334 of 1848.) The answer and reply shall be veri- 
fied in like manner, and be subject to the same rules, as the answer 
tmd reply in an action. 

(Am'd hi 1849.) 

§ 3§1« (As am'd in 1849.) The answer and reply shall be verified 
hi ^ like cases and manner, and be subject to the same rules, as the 
answer and reply in an action. 



^ 882-^84.] GOI>X OF FSOCXDUBS. tiB 



CHAPTEBm. 

Chf^!B89um qfJttdfftnent mthout AeUcn. 

taonoH 888. Jttdgmeat nifty be confessed for debt dne or contingent UftbOlty. 
888. Stfttement in writingi and form thereof. 
884. Filing same, and entering judgment. 

§ 3§d. (Being § 835 of 184a) A judgment by confession may be 
entered without action, either for money due or to become due, 
or to secure any person against contingent liability on behalf of the 
defendant, or both, in the manner prescribed by this chapter. 

% 3§3. ^Being § 836 of 18^.) A statement in writing must be 
made, signed by the defendant, and yerified by his oath, to the fol- 
lowing effect : 

1. It must state the amount for which judgment may be entered, 
snd ituthorize the entry of judgment therefor. 

2. If it be for money due or to become dne, it must state con- 
cisely the facts out of which it arose, and must show that the sum 
confessed therefor is justly due, or to become due. 

8. If it be for tbe purpose of securing the plaintiff against a qoq- 
tingent liability, it must state concisely the facts constituting the 
liability, and must show that the sum confessed therefor does nx^ 
exceed the same. 

§ 884. (Being § 887 of 1848.) The statement may be filed with a 
county clerk, who shall indorse upion it and enter in the judgment 
book a judgment of the supreme court, for the amount confessed, 
with five dollars coets. 'Hie statement and affidavit, with the judg- 
ment indorsed, shall thereupon become the judgment rolL 

(Am'd hi 184» and 1851.) 

g 884 (Asam'd in 1849.) The statement may be filed with a coontf 

shall indorse upon it, and enter m the judgment book, a Judgment of 
the supreme or mMw^perior court, for tbe amount confessed, with five 
dollars costs. The statement and affidavit, with the Judgment iai^ 
domed, shall thereupon become the judgment rolL 

. . g 394« <As am'd In 1851.> The statement may be filed with a ooonty 
clerk or with a^ clerk of the superiiMr court of. the city of New York, 
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who shall faidorse upon it and enter m the judgment book a judgment 
of the supreme or said superior court, for the amount confessed with 
fiye dollars costs, tqgeOier wiGi, dubunanarUs. The statement and affi- 
davit, with the judgment indorsed, shall thenceforth become the judg- 
ment roll. Slxeetttions may he issued and enforeed (hereon^ in the 9oune 
manner as upon judgmeWU in m&y&r cases in such courts. When the 
debt far tehieh the judgment is recovered isnotaU due, or is payable m 
installments^ and the instcdlments an not aU due^ ^ eseeeutum may 
issue upon such judgment for the collection <jf such instaUmeTits as have 
become duCy and shall be in the usual form^ but shaU have indorsed 
ihereont by the attorney or person issuing the samcj a direction to ^he 
sheriff to eoGect the amount due on such judgm^ent, with interest and 
costSy which amount shaU be stated with interest thereon and the easts 
of said judgment. NotwiOisUmdiny the issue and collection of such 
execvMony the judgment shall remain as security for the installments 
thereafter to become due ; and whenever any further installments become 
due, execution may in Wee manner be issued for the collection and en^ 
foreemsnt of the same. 

CHAPTER IV. 

Qff^ef^ Defendant to Chmpromise the whole or a pari of the Action, 

Smanos 886. Defendant may senre offer to compromise, and the proceedings 
thereon. 

886. Defendant may offer to liqnidate damages conditionally. 

887. Effect of acceptance or refaeal of offer. 

§ 885. (Being § 338 of 1848.) In an action arismg on contract, the 
defendant may at any time before trial or judgment, serve upon 
the plainti£f an offer in writing to allow judgment to be taken agunst 
him for the sum, or to the effect therein specified. If the pUunt> 
iff accept the offer, and give notice thereof within ten days, he may 
file the summons, complamt and offer, with an affidavit of notice of 
iicceptance, and the clerk shall thereupon enter judgment accord- 
ingly. If the notice of acceptance be not given, the offer shall be 
deemed withdrawn, and shall not be given in evidence ; and if the 
plaintiff fail to obtain a more favorable judgment he shall pay the 
defendant's costs from the time of the offer. 

(Am'd in 1851 and 1886.) 

: g 885. (As am*d in 1851,) The defendant may at any time before 
,the trial or wrdiety serve upon the plaintiff an offer in writing to aUow 
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Judgment, to be taken against him for tlie smn or property y or to the 
effect therein specified, mth eo9t». If the plaintiff accept the offer 
and give notice thereof in wrUirtgy within ten days^ he may file the 
Bummyops, complaint and offer, with an affidavit of notice of accept- 
ance, and the clerk mitst thereupon enter judgment accordingly. If 
the notice of acceptance be not given, the offer 48 to be deemed with- 
drawn, and canThot be given in evidence ; and if the plaintiff fail to 
obtain a more favorable judgment he cannot recover costSy Imt mvM 
pay the defendant's costs from the time of the offer. 

§ 3S5. (As am*d in 1866.) The defendant may at any time before 
the trial or verdict, serve upon the plaintiff an offer, in writing, to 
allow judgment to. be taken against him for the sum or property 
or to the effect, therein specified, with costs. If the plaintiff accept 
the offer, and give notice thereof in writing within ten days, he may 
file the summons, complaint and offer with an affidavit of notice of 
acceptance, and the derk must thereupon enter judgment accord- 
ingly. If the notice of acceptance be not given, the offer is to. be 
deemed withdrawn, and cannot be given in evidence ; and if the 
plaintiff fail to obtain a more favorable judgment he cannot recover 
costs, but must pay the defendant's costs from the time of the offer; 
and in case the drfendant shall set up a counterclaim in his answer to 
an amount greater than the piaintiff^s claim, or sufficient to redtice the 
plaintiff^ s recovery bdow fifty ddtlarSy then ,the plaintiff may serve upon 
the defendant an offer in writing to aUow judgment to be taken ogatTist 
hum for the amount spedfiedy or to aUow said counterclaim to the 
amount spedfiedy with costs. ^ the drfendant a^ccept the offer y and give 
notice thereof in writing within ten daySy he may enter judgment as 
above for the amount spedfiedy ^ the offer entitle him to judgment y or 
^ amount spedfied in said offer shaff, be aXlowed him in the trial of 
^ action, ff the notice of acceptance be not giveny the offer is to be 
deemed withdrawny and cannot be given »>i evidence ; and if the defend- 
dnt fail to recover a more favorable judgment or to establish his coun- 
terdaimfor a greater amount than is spedfied in said offifTy he cannot 
recover eostSy btU must pay the plaintiff^ s costs from the time of the 
offer. 

% 3S6. (Bemg § 839 of 1848.) In an action arising on contract, 
the defendant may, ^th his answer, serve upon the plaintiff an 
offer in writing, that if he fail in his defense, the damages be assessed 
at a specified sum; and if the plaintiff signify his acceptance 
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thereof in wiftiiig, with or, before 4kie notice of atrial, and on thfo 
tiial lunre /» ▼erdicfcy.tiie damages sbaU be aeeeseed aocoidingly. 

§ 367. (Being § 340 of 1848.) If the plamtiff do not accept the 
offer, he shall prove his damages, as if it had not been made/ and 
shall not be permitted to give it in evidence. A^d if the damages 
assessed in his favor shall not exceed the smn mentioned in the offer, 
the defendant shall recover his expenses, incurred in consequence 
of any necessary preparation or defense in respect to the question 
of damages. Such expenses shall be ascertained at the trial 



CHAPTER V. . 
Admiuian or IrupecHon of Writings^ 

BmanoaK 888. A. party may be required to admit a paper to be gennine, or pay 
expense of proyinff it ; inspection and copy of books, papers and 
documents, how ootained. 

§ 888. (Being §§ 341 and 342 of 1848.) Either party may exhibit to 
the other, or to his attorney, at any time before the trial, any paper 
material to the action, and request -an admission in writing of its 
genuineness. If the adverse party, or his attorney, fail to give the 
admission, within four days after the request, and if the party exhib- 
iting the paper be afterwards put to expense in order to prove its 
genuineness, and the same be finally proved or admitted on the 
trial, such expense, to be ascertained at the trial, shall be paid by 
the party refusing the admissipn, unless it appear to the satisfaction 
of the court that there were good reasons for the refusal. .The 
court before which an action is pending, or a judge or justice there- 
of, may, in their discretion, and upon due notice, order either par^ 
to give to the other, within a specified time, an inspection and copy, 
or permission to take a copy, of paper in his possession, or linder 
his control, containing evidence relating to the meritsof the action, 
or the defense therein. If cony|)3iance with the order be refused, 
the court, on motion, may exclude the paper from being given in 
evidence, or punish thepar^ refudng, or both. 

(Am'd in 1849.) 

,,. g 3Si. (Afl sm^diA 1849.) IBitiier pwrty may exhibit to tbeothei^ 
lOr tQhis aUomey, at any time bef<»e the trial, any paper, material 
.to the Actjk>ni,and regaest an admission in writing of its genuine- 
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Be8& M rilhe ftdverse jpazt^r, or his atMxmey^ fall t6 giye the lidnds^ 
skm, witbin four da^ aftertbe cequeat, and if .thfi pitfty ezfaibitinj 
the paper be afterwaidflpni to dpeine ill order to pioTe Its goiur 
meneas, and thesaimehe fiiudly proved or admitted on the trial; 
such expenie> to be. ascertained at the trial, shall be paid bjth^ 
party lefushig the admifision, unless it appear to the satisf acMoh of 
the court Uiat thece were good reasons for ^e refnsaL The ecxir^ 
bef m« whieh anracfioD is^pending, or a ju^ge or justiee thereof, ma,j\ 
in their discretion, and upon due notioe, order eitiher party to* give 
to the other, within a specified time, an inspection and copy, or per- 
mission to take a copy, of any books, papers and documents in his pos- 
session, or undMT his oontrol^ containing eTidence relating to the 
merits of the action^ or the defense therein. If compliance ^t& 
the order be refused, the court,' on moti(Hi, dmy escclude the paper 
from being giym in evidence, or puni^ the party ref usmjg, or boUt 



CHAPTER VL 

Bxamination of Parties, 

flBonon 4i80i Aetiom tor dieebvery ihbollshe4. 

flOO. A party mMr examlBe his adversary as a witness on the trial. 
§91. Such exammatioti also allowed before trial : proceedings therefor. 
893. Party; how compelled to attend.^ 
898. Testimony of party may be rebatted. 

894: Effect of refusal to testify. : * 

896. Testimony by a party, not responsivQ to the inquiries, m^y be re* 
butted by the oath of the party callink 'him. 

896. Persons for whom action is Drought or oef endednwy beexamined. 

897. Bzamination of co-plaintiff or co-defendant. 

% 890^. (Bebig^ g 8^ of 1948.) Ko action to obtam discovery un- 
der oath, in aid of the prosecution or defenise of another action, 
shall be alkrwed, nor shall any examination of a party- be had, oii 
behalf of the adverse party, except in the manner prescribed by 
this chapter. i 

'■ g M*. <Behig § 84i bf^ 1B48.) A party to an action nwiybeex; 
amined as a witness, at the instance of the adverse party, or of any 
one of several adverse parties, and for that purpose may be com- 
pelled, in the same manner, and subject to the same rules of ex- 
amination, as airjr other -witness, to t^tify,' eilher at the trial, or 
conditionally, or upon oommissioii. - ' . > 

24 
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g 891. (Being § B45 of 1848.) The exmnination, ioBtead of being 
had as provided in the last' section, may be had at any time before 
the trial, at the option of the ivurty claiming it, before a judge of 
the court, or a county judge, on a previous notice to the party to 
be examined, and any other adverse party, of at least five days, 
unless, for good cause shown, the judge order otherwise. But the 
party to be examined shall not be compelled to attend in any other 
county than that of his residence, or where he ipay be served with 
a summons for his attendance. 

(Am'd in 1849.) 

g 3M. (As.am'd in 1849.) The examination, instead of being 
had (A tke trials as provided in the last section, may be had at any 
time before the trial, at the option of the party claiming it, before a 
Judge of the court, or a county judge, on a previous notice to the 
party to be examined, and any other adverse party, of at least five 
days, unless, for good cause shown, the judge order otherwise. 
But the party to be examined shall not be compelled to attend in 
any other county than that of his residence, or where he may be 
served with a summons for his attendance. 

§ 892. (Bemg § 346 of 1848.) The party to be examined, as in the 
last section provided, may be compelled to attend in the same 
manner as a witness who is to be examined conditionally ; and the 
examination shall be taken and filed in like manner, and may be 
read by either party on the tdaL 

(Am'd in 1849.) 

g S92. (As am*d in 1849.) The party to be exammed, as in the 
last section provided, may be compelled to attend in the same 
manner as a witness who is to be examined conditionally ; and the 
examination shall be taken and filed by the judffe in like mannei^ 
and may be read by either party on the trial. 

g 898. (Being g 848 of 1848.) The examination of the party may 
be rebutted by adverse testimpny. 
(Am*d m 18491) 

g 393. (As amM in 1849.) The examinatUm of the party (Aim 
taken may be rebutted by adverse testimony. 
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§ 894 (Being § 847 of 1848.) If a party refuse to attend and tes- 
tify, as in tlie last three sections provided, besides being punished 
himself as for a contempt, his complaint, answer, or reply may b^ 
rejected. 

(Am'd in 1849.) 

§ S94. (As am^d in 1849.) If a party refuse to attend and testify^ 
as in the last /our sections provided, he may he punished as for a 
contempt, and his complaint, answer, or reply may be i^ridken &ut, 

% 895. (Being § 849 of 1848.) A party examined by an adverse 
party, as in this chapter provided, may be examined on his own 
behalf in respect to any matter pertinent to the issue. But, if he 
testiQr to any new matter, not responsive to the inquiries put to 
him by the adveiise party, such adverse party may offer himself as 
a ^tness on his own behalf in respect to the new matter, and shall 
be so received. ^ 

(Am'd in 1849 and 1868.) 

§ 895. (As amM in 1849.) A party examined by an adverse party, 
as in this chapter provided, may be examined on his own behalf in 
respect to any matter pertinent to the issue. But, if he testify to 
any new matter, not responsive to the inquiries put to him by the 
adverse party, or neeeaarp to expUvin or guai^ hU cmaiwerB thereto^ 
or dUeharge when hie anewere vmM charge himself, such adverse 
party may offer himself as a witness on his own behalf in respect 
to such new matter, and shall be so received. 

g SM* (As am'd in 1868.) A party examined by an adverse 
party, as in this chapter provided, may be examined on his own 
behalf, mdiect to the eame rtUes of ecDatrUnaiion as other teUnesses, 
But, if he testify to any new matter, not responsive to the inquiries 
put to him by tiie adverse party, or necessaiy to explain or qualify 
his answers thereto, or discharge when his answers would charge 
himself, such adverse party may offer himself as a witness on hiis 
own behalf in respect to such new matter, stUifeet to ^ same rtdes 
of eoktmmation as other wUnesseSy and shall be so received. 

§ 9M. (Being § 890 of 1848.) A person for whose unmediate 
benefit the action is prosecuted or defended, though not a party to 
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thereof in his docket, and ootrect sach Judgment aocordingly, and 
the same so ccHrected shall sUmd as his jndgment, and be enforoed 
aocordinglj; and any exeeution which has been issued upon the 
judgment appealed from shall be amended by the Justice to cof-^ 
respond with the amended judgment ; and no undertaking given to 
stay execution shall be enforced for more than the amount of the 
corrected Judgment If such offer be not made, and the Judgment 
in the appellate court be more favorable to the appellant than the 
judgment in the court below, or if such offer be made and not 
accepted, and the Judgment in the appellate court be more favor- 
able to the api>ellant than the offer of the respondent, the appellant 
shall recover costs ; pnmded, hoicever^ that the appdlaut shaU 9m< 
recover eoits ufUeet the judgment appealed from ehaU he revereed on 
9uch appeal, or he made more fa/eorabU to Aim, to the amount of <U 
ieaet ten doUare, If the offer be made, and accepted by the appel- 
lant, the appeUant shall recover all his disbursements on appeal, 
and all hisxosts in the court below. But the appellant shall not 
recover costs except as provided in this chaptei^ The jrespondent 
shall be entitled to recover costs where the appellant is not 

Whenever costs are awarded to the appellant, he shall be allowed 
to tax as part thereof the costs and fees paid to the justice on making 
the appeal, as disbursements, in addition to the costs in the appel- 
late court ; and when the judgment in the suit before the justice 
was against such appellant, he shall further be allowed to tax the 
costs incurred by him, which he would have been entiUed to recover 
in case the judgment below had been rendered in his favor. If, 
upon an appeal, a recovery for any debt or damages be had by one 
party, and costs be awarded to the other party, the court shall set 
off sudi costs against such debt or damages, and render judgment 
for the balance. The following fees and costs, and no other, except 
fees of officers, disbursements and witnesses' fees, shall be allowed 
on appeal, to the party entitled to costs as herdn provided, when 
the new trial is in the county court 

For proceedings before notice of tria],> ten doUare ; for all sub- 
sequent proceedings before trial, seven dollars; for trial of an 
issue of law, ten dbllaFB ; for every trial of an issue of fact, fifteen 
dollars ; for aigument of a motion for a new trial on a case or a 
bill of exceptions, ten doUars ; in all cases, to either party, for eveiy 
term not exceeding five, at which the appeal is necessarily on thb 
calendar and is not tried or is not postpcmed by the court, seven 
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dc^Jam In o^er appeals the costs shall be asfoUows: To the 
appellaat, on reyersal^ fifteen dollars; to the lespondent, on the 
a$9imanee, twelve dollars. If the judgment appealed from be 
reversed in part and affirmed as to the residue^ the amount of costs 
allowed to either parly shaU be such sum as the appellate court mn^ 
award, not exceeding ten dollars If the appeal be dismissed for 
waat of prosecution, as provided by section 364, no costs shall be 
allowed to either party. In every appeal the justice of the peace 
before whom the judgment appealed from was rendered, shall 
receive two dollars for his return. If the judgment be reversed for 
an error of fact in the proceedings, not afifecting the merits, costs 
shall be in the discretion <^ the court. If, in the notice oi appeal, 
the appellant shall not state in what particular or particulars he 
claims the judgment should have been more favorable to him, he 
shall not be entitled to costS' unless the judgment appealed from 
a^iaU be wholly reversed^ 

Tn'ua zn. 

(>f ^ MsceUcmeaus Proceedmgs in 0ml AeHana, and Oeneral 

Provtsions, 

Cbaftxb L Submitting a controversy without action. 

H. Proce«din£;8 aeainst joint debtors, heirs, legatees, devisees, and. 

tenants nolmng under a judgment debtor, 
in. Confession of judgment without actlcm. 
IV. Offers of the defendant to compromise the whole or a part of the 

action. 
V. Admission or inspection of wiitinga. 
VT. Examination of parties. 
yn. Examination of witnesses. 
yUL Motions and orders. 
IX. Entitling affidavite. 
X. Computation of time. 
XL Notices and lillng and service of papers. 
Xn. Duties of Bheriflb and coroners. 
Xin . Acconntabilifcjr of guardian. 
XTV. Powers of referees. 
XV. MiflceUaneons proviaiona. 

CHAPTER L 

StilmUtting a OcnUrtmrty wUhota AtfUan^ 

BmJTtos 878. Controversy, how submitted without action. 

873. Judgment on, as in other cases, but without costs. 

874. Judgment may be enforced, or appealed from, as in an action. 

g S73. (Being g S25 of •184a) Parties to a question in difiEbrence, 

which might be the subject of a civil action^ may, without action, 

li^ree npon acase containing the fapts upon which the controversy 

23* 
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g 899. (As am*d in 1857.) A party to an action or proceeding may 
he examined ae a witness in Ms own l)ehalf^ the same as amy other Ufit- 
ness^ Jmt such examination thatt not he had, nor shaU any other per^knk, 
for whose immediate heneftt the same is prosecuted or drfended, be 90 
examined^ unless the adverse party or person in interest is Uoinffy nor 
when the opposite party shaU he the assignee, administrator, executor or 
legal representative of a deceased person, nor unless ten dayi iwUce of 
such intended examination of the party or person interested, spec^ying 
t^ points upon which such party or person is intended to he examined^ 
shaU he given in teriting to the adverse party, except that, in special pro- 
eeedings of a summa/ry nature, such reasonable notice of such intended 
examination shatt he given as shaU he prescribed by the court or judge. 
And, when notice of such intended examination shaU he given in an 
action or proceeding in which the opposite party shaU reside out of the 
jurisdiction of the court, such party may he examined by commission^ 
issued and executed as now provided by law; and, whenever apoirty or 
person in interest has heen examined under the provisions of this section, 
the other party or persori in interest may ofer himsdf as a witness in 
his own hehdff, and shaU he so received. When an assignor of a 
thing in action or contract is examined as a witness on behalf of 
any person deriving title through or from him, the adverse party 
may offer himself as a witness to the same matter in his own 
behalf, and shall be so received, and to any matter that wiU discharge 
him from any luAHity that the testimony of the assignor tends to 
render him JiaJbtefor. But such assignor shall not be admitted, eta 
(as in 1851). 

§ 399. (As am*d m 1858.) Same as § 399, as amended in 1857, ex- 
cept that after the words " ten days* notice," whenever they occurred 
therein, the following words were inserted : ^Hf the action he in a 
court of record, and in aU other eases, four dayi notice" 

§ 399. (As am'd in 1859.) A party to an action or proceeding 
may be examined as a witness in his own behalf, the same as any 
other witness ; but such examination shall not be had, nor shall any 
other person, for whose immediate benefit the same is prosecuted 
or defended, be so examined unless the adverse party or person in 
interest is living, nor when the opposite party shall be the assignee, 
administrator, executor or legal representative of a deceased per- 
son. And when, in any action or proceeding, the opposite party 
shall reside out of the jurisdiction of the court, such party may 
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be examined by commissioii iBsaed and executed as now pro- 
Tided by law ; andj whenever a party or person in interest has been 
examined nnder the provisions of this section, the other party or 
person in interest may offer himself as a witness in his own behalf 
and shall be so received. When an assignor of a thing m action or 
contract is examined as a witness on behalf of any person deriving 
title through or from him, the adverse party may offer himself as a 
witness to the same matter in his own behalf, and shall be so 
received, and to any matter that will discharge him from any lia- 
bility that the testimony of the assignor tends to render him liable 
for; but such assignor shall not be admitted to be examined in 
behalf of any person deriving title through or from him against an 
assignee or an executor or administrator, unless the other party to 
such contract or thing in action whom the defendant or plaintiff 
represents ; is living, and his testimony can be procured for such 
examination, nor unless at least ten days* notice of such intended 
examination of the assignor shall be given in writing to the, ad- 
Terse party. 

§ 399. (As am*d in 1860.) A party to an action, or spedcU proceed- 
ing, ind^uding proceedingB mirrogaJtei cowrU^ and proeeedingB for the 
nwiMMxry reeoverp of the posaeeaian of land, may be examined as a 
witness on his own behalf, or in behd^ of any other paa'ty, in the same 
nkmneTy and midfeet to the same rules of examinoHon, as any other 
witnesses ; except that a party shaU not be examined against parties who 
are representatives of a deceased person, in respect to any transactions 
had persmaUy hetuoeen the deceased person and the witness ; and except ^ 
also, that neither htubcmd nor w\fe shaU be required to disclose any com- 
nmnication made by one to fhe other. 

% 399. (As am'd in 1862.) A party to an action or special proceed- 
ing, including proceedings in surrogates' courts and proceedings for 
the summary recovery of the possession of land, may be examined 
as a witness on his own behalf, or in behalf of any other party, in 
the same manner, and subject to the same rules of examination, as 
any other witnesses ; provided, however, that the assignor of a thing in 
action ^udlnotbeexaminedinbeha^of said party,nor shaUapartytoan 
action be examined in his own behalf, in respect to any trartsaction or com- 
munieation hadpersona^y by said assignor or sa4dpa/rty, respectively, with 
a deceased person against parties who are the executors, administratorVf 
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haic&aiequired tUXe tt^ihotmueffaetwnvm^ ttM ^momO* 

person; w haw been mtdd u» 9k43hexemier9y ciam4rMmt&r§,'kgih ailaw^ 
next of kin or oisgijfnees. Btd where mch esDeeiHiiere,Mri/^kiii^^ 
heirs at law^next of kin or aeeiffneee iMd he ^axnnined* on iheir ow¥ 
'behalf in regard to amy eonwreoHon or ^ansaedon had bekeoen ike- 
deceased person and said ass^ffnoTy orsaid parip^respoeHvefy; ihen ^ho' 
mid assignor^ orthe said party, fnayhe examined in rega/rd to sueh 
eontersation or tra/nsaeUtm, btU not in regard to any nenib matter, 

• §399. (As aai'd In 1808.) Same as §990, as amended in 1802^ 
except that the following words were added thereto*. 
' ''^ But if t&e testimony of a party to the action or proceeding has 
been taken, and he shall af terwarda die, and after his death Uie tes^ 
tfmony so taken shall be nsed npon any trial or Iteoiing in4)ehalf of- 
fiis executors, admini8la«toi!!s, heirs at law,, next of kin or assignees^ 
the other party, or the assignor of a thing in action, shall be a com- 
petent witness, as to any and all matters to which the testimony «or 
taken relates, notwithstanding any thing in this section contained 
to the contrary thereof." 

§ 899. (As am*d in 1S65.) A party to an action or special proceed- 
ing, in any and aU eov/rts, and hrfore any and aU tr&mnalSy and htfore 
any and aU oJftcerSy acting jttdieiaUyj may be examined as a Sidtness 
on his own behalf, or in behalf of any other party, in the same 
manner, and subject to the same rules of examination, as any other 
witnesses ; provided, however, that the assignor of a thing in action 
Shall not be examined in behalf of said party, nor shall a party 
to an action be examined in his own behalf in respect to any 
transaction or communication had personally by said assignor 
or said party, respectively, with a deceased person, against parties 
who are the executors, administrators; ddvisees, heirs at law, next of 
kin or assdgUiees of such deceased persoh, where they have acquired 
titie to the cause of action immediately from said deceased person, 
or have been sued as such by the executors, administrators, devisees^ 
heirs at law, next of kin or assignees. But where such executors, 
administrators, demseeSy heirs at law, next of kin, or assignees, shall be 
examined on their own behalf, in regard to any conversation or trans- 
action had between the deceased {ierson and said assignor, or said 
party respectively, then the said assignor, or the said party may be 



etetioined is regard to such oony^^fttioiiL or MnsaGtiea, bat not Ux 
Mgnrd to say liew matter. Bat^lf tbe tesliBkony of a party to the 
•etkui or iKooeeding -jbas^been takim^ and he shall afterwards die|, 
aad after his death the testunony so taken sbaU be used npon any 
tidal -(»r hearing in behalf of his executors, admlnistraftors, deyisees; 
heirs at law, next of kin* or assignees, the other party, <»r the assignor 
of <a thing m action shall be a cmnpetent -witnesa as to any and all 
matters to which the testimony so taken relates, notwithstanding, 
any thing in this seetion contained to the contrary thereof. 

And nothing eantamed in secHon 8 of 1^ act shaXi ho held or eon^ 
titruod to aff€€i or reshmn Ihe operation 

§ 399. (fijA amended in 1866.) A party to an action or special pro- 
ceeding in aigr and all courts, and before any and all tribunals, and 
before any and all officers and, persona acting judicially, may be 
examined as a witness on his own behalf, or in behalf of any other 
party, in the same nianner, and subject to the same rules of examr 
ination, as a-ny other witness ; provided, however, that the assignor 
of a thing in action, or any person uho has a legal or equitabls 
interest which may be affected by the event of the action^ shall not be 
.examined on behalf of the assignee or party, through whom such 
interest wovU be affected^ nor shall a party to ^n action be examined 
on his own behalf, or in behalf of any oth&r party y in respect to any 
transaction or communication had personally by said assignor, per^ 
son or said party, respectively, with a deceased person, against par- 
ties who are the executors, administrators, devisees, heirs at^law, 
next of kin or survivor of a person or party Jointly interested^ 
or assignees of such deceased person, where they have acquired 
title to the cause of action, or the siubject mtUter invoked in (he actiony 
from the deceased person, or party jointly interestedy or are sue<^ 
as or by reason or in consequence of their being such executors, admin- 
istrators, devisees, heire at law, next of kin, survioing partners or 
assignees ; nor in respect to any transaction or eommumcation had per" 
sonaUy with a person, who, at the time 4fftriali is an insane person or 
o^lunaMCy where the action or proceeding is prosecuted or defended on. 
^ behalf qfsuch insane person or HnaUSy nor in a/ny sfhuhacUon or 
proeeedingy as. against siteh partieSy shall any party or person be 
admitted to test^ in regard to such mattery in behalf of anyparty^ 
whose interest in the taction or proeeedingy either by voluntary actor by 
legal proceedingsy or by operaHon of law direetly or indirectly , grows 
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out <jf or is founded upon a trcmsaeHon between the deceased and ths 
party orpereon eaUed a* a toUnesgy or grows out of or is founded upon 
any prior or present rights or interests of the party or person eaUed am 
a witness in or to the estate or property that is the sut^ect of or vn'soteeA 
in the eontrowrsy, or where the interest if the party for whom he ig 
called suhstantiaUy represents an interest that the person or party called 
as a witness has, or has had, growing out of ihie transaeOon of ths 
deceased, about which he is caUed to testify. 

But, where such executors, administrators, devisees, heirs at law, 
next of kin, surmors or assignees shall be examined on their own 
behalf in regard to any conversation or transaction had between the 
deceased person and said assignor, or said party or persons, respect- 
ively, then the said asignor, party or person may be examined in 
regard to such conversation or transaction, but not in regard to any 
new matter ; but, if the testimony of a party to an action or pro- 
ceeding shall have been, or shaU be, taken, and he shall afterwards 
die, and, after his death, the testimony so taken shall be used upon 
any trial, hearing or proceeding in behalf of his executors, adminis- 
trators, demsees, heirs at law, next of kin, survkors or assignees, the 
other party, the assignor or person, in interest as aforesaid, or the one^ 
through and from whom the said rights or interest have been derived^- 
shall be a competent witness as to any and all matters to which the 
testimony of the deceased, so taken, relates. And nothing contained 
in section eight of this act shall be held or construed to affect or 
rdstrain the operation of this section. And nothing herein contained 
ihaU be heild or construed to give the right to a party in a criminal 
action to testify upon the trial thereof 

% 899. (As am*d in 1867.) A party to an action or special proceed- 
ing in any and all courts, and before any and all officers and per- 
sons acting judicially, may be examined as a witness on his own 
behalf, or m behalf of any other party, conditionally, on commission 
and upon the trial or hearing in the c€ue, in the same manner and 
subject to the same rules of examination as any other witness ; pro- 
vided, however, that no party to the action or proceeding or any per- 
son who has a legal or equitable interest which may be affected by 
the event of the action or proceeding, nor any person who, previous to 
such examination, has had such an interest, however the same may hme 
been tranrferred to or come to the party to the action or proceeding nor 
any assignor of any thing in coTVtrowrsy in the action, shaU be examined 
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in regard to cmp transacHan or eommunkoHan hetuoeen meh witness and 
apersony at the time of mieh examination^ deeeaeed, insane or lunatie, as 
a witness against a party then prosecuting or defending the actum, as 
eoBtmtor, administrator, heir at law, next of kin, assignee, legatee, demsee 
or survivor of su4sh deceased person, or as assignee or committee 
of such insane person or lunatic, when such examination, or any 
judgment or determination in such action or proceeding, can in any 
manner affect the interest of such witness or the interest prevUmsty 
otoned or represented by him. But when such executor, administra- 
tor, heir at law, next of kin, assignee, legatee, devisee, surviyor or 
committee, shall be examined on his own behalf in regard to such 
transaction or communication, or the testimony of stteh deceased or 
iTisane person or lunatic in regard to sfuch transaction or communication 
(houf&oer the same may have been perpetuated or made competent, shall 
he given in evidence on the trial or hearing on behalf of such executory 
administrator, heir at law, next of kin, assignee, legatee, devisee, sur- 
vivor or committee, then aU other persons n&t otherwise rendered incom- 
p^ent shaHO, be made competent witnesses in rdation to such transaction 
or communication on said trial or hearing, NoiQving contained yn 
section 8 of this act shaU be held or construed to affect or restrain the 
operation of this section, 

% 3M« (As am*d in 1869.) No party to any action or proceeding, 
nor any person interested in the event thereof, nor any person from, 
through or under whom any such party or interested person derires 
any interest or title by assignment or otherwise, shall be eaamined 
as a witness ia regard to any personal transaction or communica- 
tion between such witness and a person, at the time of such exam- 
ination, deceased, insane or lunatic, against the executor, administra- 
tor, heir at law, next of kin, assignee, legatee, devisee or survivor 
of such deceased person, or the assignee or committee of such 

ft ^^ 

insane person or lunatic. But this prohibition shall not extend to 
any transaction or communication as to which any such executor^ 
administrator, heir at law, next of kin, assignee, legatee, devisee, 
survivor or committee, shall be examined on his own behalf, or as 
to which the testimony of such deceased person or lunatic shall be 
given in evidence. 

(§ 863 of 1848— omitted in 1849. No person residing more than 
one hundred miles from the place of examination shall be obliged 
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» 

fi» utteiid as ft- witMfld befo)!<e ttaj oourt or Jtldge, exoept acT proriSkeir 
ID section 855.) 

(g 354 of 1848— omitted, in 1849. Whenerer either party desires 
the examination of. a witness who shall reside more than one hun- 
dred miles from the place where the trial or hearing is to be had, 
he may apply to a jadge of the court for an order to examine such 
witness. Whereupon the judge, on due proof to his satisfaction of 
the materiality of the witness, may make an order for his examina- 
tion, at a specified, time and place, before the county judge of the 
county where the examination is to be had, or before a justice of 
the peace or referee residing therein, to be designated by the judge 
making the order.) 

(§ 355 of 1848— -omitted in 1649. A copy of sudi order shall be 
forthwith senred on the adverse party, and notice of the time and 
place of examination given, according to the provisions of section 
874 The examination may thereupon be taken by such county 
judge, justice of the peace or referee, and being certified by him to 
have been written and subscribed in his presence, and sworn to 
before him, and being filed with the derk, may be read by either 
party on any trial or proceeding in the action, if the witness be dead 
or do not reside within one hundred miles of the place of trial or be 
unable to attend. But the court may, on special application, order 
either party to produce bis witnesses, And any such witness to 
attend in open courts though residing more than one hundred miles 
from the place of trials and after soch <Hrder is made, the written 
deposition of any witness so ordered to be produced shall not be 
read.) 

(§ 356 of 1848— omitted in 1849, If any witness served with such 
order, or an order for his examination out of court, disobey it, he 
may be punished by the court or judge as for a contempt, and shall 
be liable to all the i>enalties to which a witness is liable who is duly 
served with process for his attendance at a court and neglects to 
attend.) 
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CHAPTER Vm. 

Motions and Orders. 

SaonoN 4001 Definition of an order. 

461. Definition of a motion ; motions, how and where made. 

40a. When notice is necessary, it must be ei^^ht days before hearinff. 

403. In actions in supreme court, county judge may act at chambers ; 

hie orders, how reviewed. 

404. In absence of judge at chambers, moUon may be transferred by 

him to another judge. 

405. Enlarging time for proceedings in an action. 

§ 400. (Being § 357 of 1848.) Every direction of a court or judge, 
made or entered in writing, and not included in a judgment, is de- 
nominated an order. 

§ 401. (Being §§ 358 to 362 of 1848.) An aj^Ucathm for an order 
is a motion. 

All motions may be made to the court, at a special term, except 
upon appeals. 

Motions may likewise be made to a judge or justice out of courts 
except for a new trial on the merits. 

Motions must be made within the district in which the action is 
triable, or in a county adjoining that in which it is triable, except 
that where the action is triable in the first judicial district the mo- 
tion must be made therein. 

Orders may be made upon or without notice, or on an order to 
Ifliow cause, according to the existing practice, except as otherwise 
provided iu this act. No order to stay proceedings for a longer 
time than ten days shaU l)e granted by a judge out of court, except 
upon previous notice to the adverse party. 

(Am'd in 1849, 1852, 1858, 1859, 1862, 1867, 1870.) 

§ 401. (As amM in 1849.) An application for an order is a motioiL 

Motions may be made in the first judidat district to a judge or 
Justice out of court, except for a new trial on the merits. 

Motions must be made within tlie distiict in which the acticm is 
triable, or in a county adjoining that in which it is triable, except 
that where the action is triable in the first judicial district, the 
motion must be made therein. 

Orders mads mxi cf eourt^ uMout notice, may be mcidBL by any judge 
€f ike eourt^ in any pa/rt of the 8tate, and they may also be made by a 

25 
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Munty judge &f ths county where the oeHan is triable, except to stay 
proceedings after a verdict. 

No order to stay proceedings for a longer time than ttoenty days 
shall be granted by a judge out of court, except upon preyiouB 
notice to the adverse party. 

§ 401. (As am'd in 1852.) An application for an order is a motion. 

Motions may be made in the first judicial district to a judge or 
justice out of court, except for a new trial on the merits. 

Motions must be made within the district in which the action is 
triable, or in a county adjoining that in which it is triable, except 
that where the action is triable in the first judicial district, the 
motion must be made therein ; cmd no motion can be made in the fint 
district in an action triaMe elsewhere. 

Orders made out of court, without notice may be made by any 
judge of the court, in any part of the State ; and they may also be 
made by a county judge of the county where the action is triable, 
except to stay proceedings after a verdict. 

No order to stay proceedings for a longer time than twenty days 
Bhall be granted by a judge out of court, except upon previous 
notice to the adverse party. 

§ 401. (As am*d in 1858.) The enactment of 1858 reads as foUows: 
" Subdivision 3, 4 and 5 of section 401 of the code of procedure, as 
amended by chapter 8d2 of the laws of 1852, is hereby amended so 
as to read as f oUows : 

3. Orders made out of court, without notice, may be made by any 
judge of the court,' in any part of the State, and they may also be 
made by a county judge of the county where the action is triable*, 
except to stay proceedings after verdict. 

4 Motions upon notice must be made within the district in which 
the action is triable, or in a country [sic] adjoinmg that in which it 
is triable, except that where the action is triable in the first judicial 
district, the motion must be made therein, amd no motion upon notice 
can be made in the first judicial district, in an action triable elsewTiere, 

6. In aU the districts, a motion to vacate or modify a promsional rem- 
edy, and an appeal from an order aUowing a provisumal remedy, shall 
haw prrferenee over aU other motions" 

g 401. (A3 am'd in 1859.) Same as g 401, as amended in 1858, 
except that subdivision 8 was amended so as to read as follows : 
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" Orders made out of court, without notice, may be made by any 
judge of the court, in any part of the State, and they may also be 
made by a county judge of the county where the action is triable, 
or by the county judge of the county in uMch the attorney for the 
moving pcvrty resides, except to stay proceedings after verdict" 

§ 401. (As am'd in 1862.) Same as § 401, as amended in 1859, ex- 
cept that the following words were.added thereto at the end thereof : 

When any party intends to make or oppose a motion in any court 
of record, and it shall be necessary for him to have the aflidavit of 
any person who shall have refused to make the same, such court 
may by order appoint a referee to take the affidavit or deposition of 
such person. Such person may be subpoenaed and compelled to 
attend and make an affidavit before such referee, the same as before 
a referee to whom it is referred to try an issue. And the fees of 
such referee for such service shall be three dollars per day. 

§ 401. (As am'd in 1867.) Same as § 401, as amended In 1862, ex- 
cept that subdivision 8 was added thereto, reading as follows : 

8. Whenever a motion shall be made in any cause or proceeding 
in any of the courts of this State, to 'obtain an injunction order, 
order of arrest or warrant of attachment, or to vacate, modify or 
set aside any ii^unction order, order of arrest or warrant of attach- 
ment granted in any such case or proceeding, it shall be the duty of 
the judge before whom such motion is made, to render and make 
known his decision on such motion, within twenty days after the 
day upon which such motion shall or may be submitted to him for 
his decision. 

§ 401. (As am'd in 1870.) 1. An application for an order is a 
motion. 

2. Motions may be made in the first judicial district to a judge or 
justice out of court, except for a new trial on the merits. 

8. Orders made out of court, without notice, may be made by any 
judge of the court, in any part of the State, and they may also be 
made by a county judge of the county where the action is triable, 
or by the county judge of the county in which the attorney for the 
moving party resides, except to stay proceedings after verdict. 

4 Motions upon notice must be made within the district in which 
the action is triable, or in a country \»ic\ adjoining that in which it is 
triable, except that, where the action is triable in the first judiciatl 
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district) the motian . most be made theroin, and eA> motion upon 
notice can be made in^t^e first judicial diartricty in an action triable 
elsewhere. 

6. In all the districts, a motion to vacate or modify a proTisional 
remedy, and an appeal from an order allowing a provisional remedy, 
shall have preference over all other motions. 

6i No order to stay proceedings, for a longer time than twenty 
days, shall be granted by a judge out of court, except to stay pro- 
ceedings under an order or judgment appealed froMj or upon previous 
notice to the adverse party. 

7. When any party intends to make or oppose a motion in an^ 
court of record, and it shall be necessary for him to have the aflS- 
davit of any person who shall have refused to make the same, such 
court may, by order, appoint a referee to take the affidavit or depo- 
sition of such person. Such person may be subpoenaed and com- 
pelled to attend and make an affidavit before such referee, the same 
as before a'r^f^ree to whom it is referred to try an issue. And the 
fees of such referee for such service shall be three dollars per day. 

8. Whenever a motion shall be made in any cause or proceeding 
in any of the courts of this State, to obtain an injunction order^ 
order of arrest or warrant of attachment, or to vacate, modify or 
set aside any injunction order, order of arrest t>r warrant of attach- 
ment granted in any such case or proceeding, it shall be the duty of 
the judge before whom such Inotion is made, to render and make 
known his decision On such motion, within twenty days after tbie 
day upon which such motion shall or may be submitted to him for 
his decision. 

% 403. (Bduig % 363 of 1848.) When a notice of a motion is neces- 
sary, it must be served five days before the time appointed for the 
hearing ; but the court or judge may, by an order to show cause, 
prescribe a shorter time. 

(Am'd in 1849.) 

§ 403. (As am'd in 1849.) When a notice of a motion is neces- 
sary, it must be served eig?U days before the time appointed for the 
hearing; but the court or judge may, by an order to show cause, 
prescribe a shorter time. 

% 408. (Being § 364 of 1848.) In an action in the supreme court, 
a cotmty judge, in addition to the powers conferred upon him by this 
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act, may exercise, within his ooimty, the powers of a iudgp out p| 
court, according to the existing practice, e;^cept as otherwise pro; 
vided in this act. And in all cases where an order is made by a 
county jndg^ it may be reviewed in/&e same manner^ as if it had 
been made by a judge of the court . . , . , . 

(Am'd in 1849.) 

§ 403, (As am'd in 1849.) In an action in the supreme court, 
a county judge, in addition to the powers conferred upon him by 
this act, may exercise, within his county, ihe powers of a judge of 
the supreme court at chambeis, iK^cording to . the .existii^ P^ctjipiB, 
except as otherwise provided in this act. And in all cases where 
an order is made by a county judge, it may be reviewed in the same 
manner as if it had been made by a judge of the supreme court. 

§ 404. (Being § 865 of lB46.y Wlien notice of a motton is ^ven, 
or an order to show cause is returnable, before a Judge ov^ of c^^mt, 
and, at the time fixed for the motion, he is absent, or unable to hear 
it, the same may be transferred, by his order (or, if no order be made, 
by a notice from either party tO' the other, of not less than five days), 
to some other judge, before whom the niottom might originally have 
been made, as provided in section 361. 

(Am'd in 1849.) 

' % 404* (As amM in 1349.) When, notice ojl^ a motion ^ is. ^v^^oj^ 
asa Older to show cause is returnable, before a judge out of court, 
and, at the time fixed for the motion, he is absent, or unable to hear it,, 
the same may be transferred, by his order, to some other judge 
before whom the motion might odginalfy |iave been made. 

§405. (Being g 866 (^ 1848.) The time withm which any pro- 
ceeding in an action must be had, after its commencement, and 
before judgment, except the time within which an ai^eal ixiUSt It)^ 
taken, may. be enlarged, iipon an affidavit showmg groui^da therefor, 
by a Judge of the court, or, if the action \)e in the supreme court, by 
a county judge. The :affidavit,or a copy thei}eof, must be served 
with a copy of the order, or the ord^er ^may be disregarded. , , 

(Am'dml849.) . .. . _ , 

g 40§« (As am'd in 1849.) Tl^e time within which any proceeding 
in an action must be had, af t^ its commencement except the time 

26* 
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within which an appeal must be taken, may be enlaiged, upon an 
affidavit showing grounds therefor, by a judge of the court, or, if the 
action be in the supreme court, by a county Judge. The affidavit, 
or a copy thereof, n^ust be served with a copy of the order, or the 
order may be disregarded. 



CHAPTER IX. 

EhfvtUUng Affidavits. 
SxcTiox 406. Affidavitfl defectively entitled, valid. 

§ 406. (Being § 367 of 1848.) It shall not be necessary to entitle 
an affidavit in the action ; but an affidavit made without a title, or 
with a defective title, shall be as valid and effectual, for every pur- 
pose, as if it were duly entitled, if it intelligibly refer to the action 
or proceeding In which it is made. 



CHAPTER X \ 

CamputaHon of Time, 
Skction 407. Time, how computed. 

§ 407. (Being § 368 of 1848.) The tune within which an act is to 
be done, as herein provided, shall be computed by excluding the 
first day and including the last If the last day be Sunday, it shall 
be excluded. 

CHAPTER XI. 

NotieeSf and Filing and Service of Papers. 

SiOTZov 408, 409. Notices and other papers, how served on •party or attorney. 
410, 411. When and how served by mail. 
413. Doable time when served by mail. 

413. Bight days' notice of motion, etc., before coort or jnd^fe, when 

t>er8onally served. 

414. Wnere papers need not be served on defendant. 

415. Service of papers where party resides ont of the State. 

416. Sommons and pleadings to be filed within ten days after service. 

417. Service, where party appears by attorney. 

418. This chapter not to apply to summons or process, or to papers to 

bring party into contempt 

g 408. (Being % 869 of 1848.) Notices shall be m writing; and 
notices and other papers may be serred on the party or attorney, 
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in the manner prescribed in the next three sections, where not 
otherwise provided by this act 

§ 409. (Being § 370 of 1848.) The service may be personal, by 
delivery to the party or attorney on whom the « service is required 
to be made, or it may be as follows : 

1. If upon an attorney, it may be made during his absence from 
his ojfflce, by leaving the paper with his clerk therein, or with a 
person having charge thereof ; or when there is no person in the 
office, by leaving it, between the hours of six in the morning and 
nine in the evening, in a conspicuous place in the office, or if it be 
not open, so as to admit of such service, then by leaving it at the 
attorney's residence with some person of suitable age and dis- 
cretion. 

2. If upon a party, it may be made by leaving the paper at his 
residence, between the hours of six in the morning and nine in the 
evening, with some person of suitable age and discretion. 

(Am'dm 1849.) 

§ 409, (As am*d in 1849.) The service may be personal, or by 
delivery to the party or attorney on whom the service is required 
to be made, or it may be as follows : 

1. If upon an attorney it may be made during his absence from 
his office, by leaving the paper with his clerk therein, or with a 
person having charge thereof ; or when there is no person in the 
office, by leaving it, between the hours of six in the morning and 
nine in the evening, in a conspicuous place in the office, or if it be 
not open, so as to admit of such service, then by leaving it at the 
attorney's residence with some person of suitable age and discretion. 

2. If upon a party, it may be made by leaving the paper at his 
residence, between the hours of six in the morning and. nine in the 
evening, with some person of suitable age and discretion. 

§ 410. (Bemg § 871 of 1848.) Service by mail may be made 
where the person making the service and the person on whom it 
is to be made reside in different places, between which there is a 
regular communication by mail. 

§ 411. (Being g 872 of 1848.) In case of service by mail, the 
paper must be deposited in the post-office, addressed to the per- 
son on whom it is to be served, at his place of residence, and the 
postage paid. 
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§ 413. (Being § 873 of 1848.) Wl^rd a paper 48 senred bjr mail it 
shall be double the time required in cases of persoaai senioe. - 
(Am'd in 1849 and 1859.) 

§ 412. (As am'd in 1849.) Where tTie service is by mail, it Shall be 
double the time required in cases of personal service. 

g 413. (As am'd in 1859.) Where the service is by mail, it shall 
be double the time required in cases of personal service, except ser- 
vice of notice of trial, which may he made sixteen days before the day 
of trial, including the day of service, 

§ 413. (Being § 374 of 1848.) Notice of a motion or other pro- 
ceeding before a court or judge, when pei'sonally served, shall be 
given at least five days before the time appointed therefor, if the 
person to be s^*ved reside wiUdn fifty miles of the place where the 
hearing is to be had, and for every additional fifty miles one day 
shall be added to the time of notice. 

(Am'd in 1849.) 

g 413. (As amM in 1849.) ITotice of a motion, or other proceed- 
ding, before a court or judge, when personally served, shall be 
given at least eight days before the time appointed therefor. 

§ 414. (Being § 875 of 1848.) Where a defendant shall not have 
answered, service of notices or papers, in the ordinary proceedings 
in an action, need not be made upon him, unless he be imprisoned 
for want of bail. 

(Am'd in 1849.) 

§ 414. (As am'd in 1849.) Where a defendant shall not have 
demv/rred or answered, service of notice or papers, in the ordinary 
proceedings in an action, need not be made upon him, unless he be 
imprisoned for want of bail, htii shaU he made upon Kim or his attor- 
ney , if notice of appearance in the action has been given, 

§ 415. (Being § 876 of 1848.) Where a plaintiff or a defendant who 
has demurred or answered, resides out of the State, and has no 
attorney in the action, the service may be made on the derk for the 
party. 

(Am'd in 1849.) 
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I .M9f; (As amM in 1849.) Where a plaintiffor a defendant who has 
demuhed or answered, or ffives notice of appearance, resides, out of 
ther.Qtate, and has no attorney in the action, the service may be 
made by ma&f if Mi reddenee be known, if not known^ on the derk 
for the party. 

§416. (Bemg § 377 of 1848.) The summons, and the seyeral 
pleadings in an action, shall be filed with the clerk within ten 
days after the service thereof, respectively, or the adverse party, 
on jm>of of the omission, shall be entitled, without notice, to .an 
order from a judge that the same be filed within a time to be 
Specified in the order, or be deemed abandoned. 

§ 417. (iBemg g 378 of 1848.) Where a party shall have an attor- 
ney in the action, the service of papers shall be made upon the 
attorney, instead of the party. 

§ 41 §• (Being § 379 of 1848.) The provisions of this chapter 
shall not apply to the service of a summons, or other process, or 
of any paper to bring a party into contempt 



CHAPTER Xn. 
DuUee of Sheriffs and Coron^g, 

SscTiOK 419. Duty of sheriff and coroner in serving or ezecntlng process, and 
how enforced. 

§ 419. (Being § 880 of 1848.) Whenever, pursuant to this act, the 
sheriff may be required to serve or execute any summons or oraer, 
or to do any other act, he shall be bound to do so in like manner 
as upon process issued to him, and shall be equally liable in all 
i^peots for n^lect of duty ; and if the sheriff be a party, the 
coroner shall be bound to perform the service, as he is now bound 
to execute process, where the sheriff is a party. 

(Am'd in 1849.) 

§ 419. (As am'd in 18^.) Whenever, pursuant to this act, the 
Bheriff may be requived to serve or execute any summons, order or 
jUdgmevU, or to do any other act, he diall be bound to do so, in Uke 
manner as upon process issued to him, and shall be equally liable in 
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all respects for neglect of duty ; and, if the sheriff be a party, tbe 
coroner shall be bound to perform the service, as he is now bound 
to execute process, where the sheriff is a party ; and aU the pravu 
dons of this act rdating to sheriffs ahaU apply to coroners when the 
skefriff is a party, 

CHAPTER Xra. 

Accountability of Gua/rdians, 

Sbotiok 4Ml Guardian not to receive property nntil eecnrity gireii, 

§ 430« (Being § 381 of 1848.) No guardian appointed for an 
infant shall be permitted to receive property of the infant, until he 
shall have given sufllcient security, approved by a Judge of the 
court or a county judge, to account for and apply the same, under 
the direction of the court 

• 

CHAPTER XrV. 

Powers of Referees, 

SsonoN 4S1. Referees aathorised to administer oaths and to ex^rdse powers now 
vested in referees by law. 

§ 431. (Being § 882 of 1848.) Every referee, appointed pursuant 
to this act, shall have power to administer oaths, in any proceed- 
ings before him, and shall have generally the powers now vested 
in a referee by law. 

CHATER XV. 

Miscellaneous Provisions, 

SiOTiOK 429. ^pers lost or withheld, how supplied. 
428. Where nndertakings to oe filed. 

454. Judgment on bond and warrant of attorney, executed before July 

1,1848. 

455. Time for publication of notices, how computed. 
<£M. Laws of other states and governments, how proved. 

§ 493* (Added in 1849.) If an original pleading or paper be lost 
or withheld by any person, the court may authorize a copy thereof 
to be filed and used instead of the original. 

§ 433. (Added in 1849.) The various undertakhigs required to be 
given by this act, must be filed with the clerk of the court, unless 
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the court expraaslj provides for a different diqMsitioii thereof, 
except that the undertakingB provided for by the chapter on the 
chiim and delivery of personal property, shall, after the justification 
of the sureties, be delivered by the sheriff to the parties, respectively, 
for whose benefit they are taken. 

§ 4d4. (Added in 1849.) Upon any bond and warrant of attorney 
executed and delivered before the first day of July, eighteen hun- 
dred and forty-eight, judgment may be entered in the mahner pro- 
vided by sections 382, 383, and 384, upon the plaintiff *s filing such 
bond and warrant of attorney, and a statement signed and verified 
by himself, in the form prescribed by section 382. 

§ 435. (Added in 1849.) The tune for publication of legal notices 
shall be computed so as to exclude the first day of publication and 
include the day on which the act or event, of which notice is given, 
is to happen, or which completes the full period required for pub- 
lication. 

§ 426. (Added m 1849.) Printed copies m volumes, of statutes, 
code or other written law, enacted by any other State or territory, or 
foreign government, purporting or proved to have been published 
by the authority thereof, or proved to be commonly admitted as 
evidence of the existing law in the courts and judicial tribunals 
of such State, territory, or government, shall be admitted by the 
courts and officers of this State, on all occasions, as presumptive 
evidence of such laws. The unwritten or common law of any other 
State, or territory or foreign government, may be proved as facts 
by parol evidence, and the books of reports of cases adjudged in 
their courts may also be admitted as-presumptive evidence of such 
law. 

(Am'd in 1869.) 

^ 436. (As am'd in 1869.) Printed copies of statutes, code, or 
other written laws, wnd (jf the proctamaHons, edietSy decrees and ordi- 
nances^ by the exeetUive power of any State or territory, or foreign 
government, ulhen printed in hooks or ptibUeaUons purporting, or 
proved to have been published by the authority thereof, or proved 
to be commonly admitted as evidence of the existing law, in the 
courts and judicial tribunals of such State, territory or government, 
shall be admitted by the courts and officers of this State, on all 



800 OO^B OF ra;oOBi>u&B. [§ 427. 

oocasions, as presumptive evidence of sach laws, prodamaiians^ 
edicts, dwrees and i^rdinanees: Tlieunwrittmor o(»imonlawof any 
other State or territoiy, or foreign government, may be proved as 
facts by parol evidence, and the books of reports of cases acyudged 
in these courts, may also be admitted as presomptive evidoioe of 
such law. 



TITLB ZnL 

Actions in Particular Cases, 

Chapteb L Actions against foreign coTi>oration8. 

n. Actions in place of scire facias, quo warranto, and of Inf ormationa 

in the nature of qno warranto. 
in. Actions for the partition of real properly. 

ly. Actions to det^mine conflicting claims to real property, and for 
waste and nuisance. 
Y. General provisions relating to actions concerning real propertj. 



CHAPTER I. 

Actions against Foreign Corporations, 

SaonoH 4SR. Where and by whom brought 

g 427. (Added in 1848.) An action against a corporation, created 
by or under the laws of any other State government, or country, 
may be brought in the supreme court, the superior court of the 
city of New York, or the court of common pleas for the city and 
county of New York, in the following cases : 

1. By a resident of this State, for any cause of action. 

2. By a plaintiff not a resident of tiiis State, when the cause o 
action shall have arisen, or the subject of the action shall be situated 
within this State. 



i 
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CHAPTER n. 

AcHons in place of Scire Faeku, Qm W(xrranto» ttnd cf i^formd^ 
' tionsin "ths tiMitre df Que Warranto: " 

fhMStoit 4SS. Sdre facias imd qnowarntnto aboUehed, and tbie cliapter subBti- 
tnted. 
489. Action tnay^be btongfat by attorney-general to vacate a charter, by 
direction of legislatnre. 

480. Action to annul a coiporation, when and how brought by attorney- 

general, by leave ox eupreme ooort. 

481. Leave, how obtained. 

488. Action npon information or complaint, of course. 

488. Action, when and how brought to vacste letters pittent. 

434. Relator, When to be Joined as plaintiff. 

485i Cknnplaintand arreet of drfen«fan^ in action for usniping an office. 

486. Judgment in such action. 

487. Assumption of office, etc., by relator, when judgment is in his 

flavor. 

488. Proceedings against' defendant, cm refusal to delivw books or 

papers. 

489. Damages, how recovered. 

' 440. One action against several penxmil clalwilng office or flnanchise. 
441. Penalty for usurping office or franchise ; how awarded. 
4^ Judgment of fonelture against a cofpotatibn. 
448. Costs aoainst coiporation or persons claiming to.be such; how 
collected. 

444. Restrainizffi- corpovatlpn and:appointment of receiver. 

445. Copy of Judgment roll aeainst corporation ; where to be filed. 

446. Entry of Juctement relatwg to letters patent in records of commis- 

sioners of land office. 

447. Actions for forfeiture of property to the people. 

% 4M. (Added in 1849.) The writ of scire fafcibs^ the writ of quo 
Warranto, and proceedings by . information' in the nature 6f quo 
Wairraiito, are aibolished, and the remedies- heretofore obtainal^ iin 
those formes may he ohtaiiied b^ ciYil actions, under .the provisions 
of this chapter. But any proceeding heretofore commenced, or 
Judgment rendered, or right acquired, shall hot-he affected by such 
abolition. 

$ 439. (Added hi 1849.) Au action may be brought by the attor- 
hey-genersd, in tht^ name of the peioplel tft this State, wheneVcr the 
legislature shall so dire<::it; Against a (xirporation, for the purpose of 
▼acatin^ ot ahnhlling th<d lict^ of incdi^Yft^o&v or an act Renewing 
its corporate existence, on the ground that bU(^ aei icfr ifenerwal was 
procured xxpoii sbme'frawlid^iit suggeslilon oi- i^onoeahnent of a 
hiateiial fact'by the persons inooiponited, or^ byvome of them, (»r 
with their knowledge and consent 

26 
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g 430. (Added in 1849.) An action may be brought by the attor- 
nej-generaX^ in the name of the people of this State, on leave granted 
by the supreme court, or a judge thereof, for the purpose of vacating 
the charter, or annulling the existence of a corporation, other tiian 
municipal, whenever such corporation shall, 

1. Offend against any of the provisions o^ the act or acts creating, 
altering or renewing such corporation ; or, 

2. Violate the provisions of any law, by ^hich such corporation 
shall have forfeited its charter, by abuse of its powers ; or^ 

3. Whenever it shall have forfeited its privileges or franchises, by 
failure to exercise its powers ; or, 

4 Whenever it shall have done.or omitted any act which amounts 
to a surrender of its corporate rights, privileges and franchises ; or, 

5. Whenever it shall exercise a franchise or privilege not conferred 
upon it by law. 

And it sliall be the duty of the attorney-general, whenever he shall 
have reason to believe that any of these acts or omissions can be estab- 
lished by proof, to apply for leave, and, upon leave granted, to bring 
the action in every case of public interest, and also in every other 
case in which satisfactory security shall be given, to indemnify the 
people of this State, against the costs and expenses to be incurred 
thereby. 

§ 431, (Added in 1849.) Leave to bring the action may be 
granted upon the application of the attorney-general ; and the court 
or Judge may, at discretion, direct notice of such application to be 
given to the corporation or its officers, previous to granting such 
leave, and may hear the corporation in opposition thereto. 

§ 439« (Added in 1849.) An action may be brought by the attor- 
ney-general in the name of the people of this State, upon his own 
information, or upon the complaint of any private party, agamst 
the parties offending in the following cases : 

1. When any person shall usurp, intrude into, or unlawfully hold 
or exercise, any public office, dvil or military, or any franchise 
within this State, or any office in a corporation created by the 
authority of this State ; or 

2. When any public officer, civU or military, shall have done or 
sofiirared an act which, by the provisions of law, shall make a f<xp- 
leituie of his office ; or 
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3. When any association, or number of persons, shall act Tiithin 
this State as a corporation, without being duly incorporated. 

§ 433. (Added in 1849.) An action may be brought by the attor- 
i)6y-genera], in the name of the people of this State, for the purpose 
of vacating or annulling letters patent, granted by the people of 
this State, in the following cases : 

1. When he shall have reason to believe that such letters patent 
were obtained by means of some fraudulent suggestion or conceal- 
ment of a material fact, made by a person to whom the same 
were issued or made, or with his consent or knowledge ; or 

2. When he shall have reason to believe that such letters patent 
were issued through mistake, or in ignorance of a material fact ; or 

8. When he shall have reason to believe that the patentee, or 
those claiming under him, have done or omitted an act in violation 
of the terms and conditions on which the letters patent were 
granted, or have, by any other means, forfeited the interest acquired 
under the same. 

§ 434 (Added m 1840.) When an action shall be brought by the 
attorney-general, by virtue of this chapter, on the relation or 
information of a person having an interest in the question, the 
name of such person shall be Joined with the people as plaintiff. 

(Am'd in 1866 and 1867.) 

g 434. (As am'd in 1866.) When an action shal] be brought by 
the attorney-general, by virtue of this chapter, on the relation or 
information of a person having an interest in the question, the name 
of such person shall be joined with the people as plaintiff, and in 
enery stick cute the attorney-general may require, as a condition for 
bringing such aetiony that satitfaetory security shall be given to indem- 
nify the people cf the State againtt the eosts and eaq)en8es to be incurred 
thereby, 

g 434. (As am*d in 1867.) When an action shall be brought by 
the attorney-general, by virtue of this chapter, on the relation or 
information of a person having an interest in the qiiestion, the name 
of such person shall be joined with the people as plaintiff, and in 
every such case the attorney-general may require, as a conditior4 for 
bringing such action, that satisfactory security shall be given to in- 
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demnify the people of this State agahist the costs and expenses to 
be incuired thereby ; wnd in eoery ease where sneh eecurity U giwn^ 
the measure of the compeneoMon to he paid by such person or persons 
to the attorney-general shaU be left to the agreement of the parties^ esepress 
cr implied, 

§ 435. (Added in 1849.) Whenever such action shall be brought 
against a person for usurping an office, the attorney-general, in ad- 
dition to the statement of the cause of action, may also set forth, 
in the complaint, the name of the person rightfully entitled to the 
office, with a statement of his right thereto, and in such case, upon 
proof by affidavit that the defendant has received fees or emolu 
ments belonging to the office, and by means of his usurpation 
thereof, an order may be granted by a judge of the supreme court 
for the arrest of such defendant, and holding him to bail, and 
thereupon he shall be arrested and held to bail, in the manner, and 
with the same effect, and subject to the same rights and liabilities, 
as in other civil actions, where the defendant is subject to arrest. 

§ 436. (Added in 1849.) In every such case, judgment shall be 
rendered upon the right of the defendant, and also upon the right 
of the party, so alleged to be entitled, or only upon the right of the 
defendant, as justice shall require. 

§ 4«17. (Added in 1849.) If the judgment be rendered upon the 
right of the person so alleged to be entitled, and the same be in 
favor of such person, he shall be entitled, after taking the oath of 
office and executing such official bond as may be required by law, 
to take upon himself the execution of the office, and it shall be his 
duty, immediately thereafter, to demand of the defendant in the 
action all the books and papers in his^ custody or within his power, 
belonging to the office, from which he shall have been excluded. 

% 43§« (Added in 1849.) If the defendant shall refuse or neglect 
to deliver over sudi books or pai>ers, pursuant to the |lemand, he 
shall be deemed guilty of a misdemeanor, and the same proceedings 
shall be had, and with the same efTect, to compel delivery of sudi 
^books and papers, as are prescribed In article 6, title 6, chapter 6, 
pf the first part of the revised statutes. 

% 439. (Added in 1849.) If judgment be rendered upon the right 
of the person so alleged to be entitled, in favor of such person, he 
may recover, by action, tSie damages which he shall have sustained 
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by reason pf the usurpation by. the defendant of tifo Office, fiom 
wbich such defendant has been excloded. ' . , 

§ 440. (Added in 1849.) Where several persons daim to be en- 
titled to the same office or franchise, one action may be brought 
against all such persons, in order to tiy their respective rights to 
Bath office or franchise. 

§441. (Added in, 1849.) When, a. defendai^t^ whether a nati^ 
person <« a corporation, against whom such ^tion shall have be;^ 
brought, sha^l be adjudged guilty of usurping or intrudii^ into,^ or , 
unlawfully holding or exercising .any office, franchise or. privilege, 
judgment shall bp rendered: that such d^endaiit be excli;ided front, 
such office, franchise, or privilege, and also that the plaintiff recover 
costs against such defendant The court may also, in its discretion, 
fine Bueii defendant a sum 'not exceeding two thousand , dollats^ 
which fine, when collected, i^iall be paid into- the treasury of the 
State..' ••■ 

§ 443. (Added in 1849.) If it shall be adjudged ' that a! corpora^ 
tion against which an action shall have been brought, pursuant to 
this chapter, has, by neglect, abuse, or siirrender, forfeited its cor- 
porate rights, privileges and franchises, judgment shall be rendered 
that the corporation be excluded from such corporate rights, privi- 
leges andfranddses, and that the corporation be dissolved: . , 

§ 443.' (Added in 18149.) If judgment be rendered in such action 
against a corporation, or against persons ^claiming to be a corpora- 
tion, the court may cause the costs therein io be collected,' by exe- 
cution against the persons claiming to be a corporation, or by 
attachment or process against the directors or other officers of such 
corporation. 

§ 444. (Added hi 1849.) When such judgment shall be rendered 
against a corporation, the court shall have the same power to re- 
strain the corporation, to appoint a receiver of its property, and to 
take an account, and make distribution thereof among its creditors, 
as aie given in article 8, title 4, chapter 8, of the thhd part of the 
revised statutes ; and it shall be the duty of the attorney-general, 
immediately after the rendition of such judgment, to institute pro- 
ceedings for that purpose. 

26* 
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§ 445. (Added in 1849.) Upon the rendition of such judgment 
against a corporation, or for the vacating or annulling of letters 
patent, it shall be the duly of the attorney-general to cause a copy 
of the judgment roll to be forthwith filed in the office of the sec- 
retary of state. 

§446« (Added in 1849.) Such secretary shall thereupon, if the 
record relates to letters patent, make an entry in the records of 
the commissioners of the land office, of the substance and effect of 
such judgment, and of the time when the record thereof was dock- 
eted, and the real property granted by such letters patent may 
thereafter be disposed of by such commissioners in the same man- 
ner as if such letters patent had never been issued. 

% 447. (Added in 1849.) Whenever, by the provisions of law, any 
property, real or personal, shall be forfeited to the people of this 
State, or to any officer, for their use, an action for the recoveiy of 
such property, alleging the grounds of the forfeiture, may be 
brought by the proper officer, in the supreme court 



CHAPTER IIL 
AeUonfm' the Partition ofB&jX Property. 

Ssonoir 44B. ProTislonB of revised statutes applicable to actions for partitioiL 

§ 44§« (Added in 1849.) The provisions of the revised statutes 
relating to the partition of lands, tenements and hereditaments, 
held or possessed by joint tenants or tenants in common, shall apply 
to actions for such partition brought under this act, so far as the 
same can be so applied to ,the substance and subject-matter of the 
action, without regard to its form. 
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CHAPTER IV. 

Aetians to determine ChnflicUng CUsmm to Beat Property, and for Wake 

and NvMomee, 

Ssonoir 4^. ActiQiis to detennine claims to real property, how prosecated. 

460. Action of waste abolished ; waste, how remediable. 

461. Provisions of revised statutes applicable to actions for waste under 

this act. 
46S. When judgment <$f forfeiture and eviction to be given. 
468. Writ of nuisance abolished. 
464. B^nedy for injuries heretofore remediable by writ of nuisance. 

, § *449. (Added in 1849.) Proceedings to co^^)el the determina- 
tion of claims to real property, pursuant to the provisions of the 
leyised statutes, may be prosecuted by action under this act, without 
regard to the forms of the proceedings as they are prescribed by 
tbose statutes. 

§ 4M. (Added in 1849.) The action of waste is abolished, but any 
proceeding heretofore commenced, or judgment rendered, or right 
acquired, shall not be affected thereby. Wrongs heretofore reme- 
diable by action of waste are subjects of action as other wrongs, in 
which action there may be judgment for damages, forfeiture of 
the estate of the party offending, and eviction from the premises. 

§ 451. (Added in 1849.) The provisions of the revised statutes 
relating to the action of waste shall apply to an action for waste, 
brought under this act, without regard to the form of the action, so 
far as the same can be so applied. 

§ 453, (Added In 1849.) Judgment of forfeiture and eviction 
shall only be given in favor of the person entitled to the reversion, 
against the tenant in possession, when the injury to the estate in 
reversion shall be a^udged in the action to be equal to the value of 
the tenant's estate or unexpired term, or to have been done in 
malice. 

§ 453. (Added in 1849.) The writ of nuisance is abolished; but 
any proceeding heretofore commenced, or any judgment rendered, 
or right acquired, shall not be affected thereby. 

* This section is declared to be aiiplicable to married women, by S S of chap. 
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§ 454. (Added in 1849.) Injuries heretofore remediable by writ 
of nuisance are subjects of action, as other injuries, and in such 
action there may be judgment {or damages, or for the removal of 
thg. nuisance, or both. 



CHAPTER V. 

\ JEUnetal pra^jn/ms rekUingio A^iom co^Mei^rjug Beal. property. 
Sscnoir 466. FroyiBlonfl of reyised statues applicable thereto. 

§ 455. (Added in 1849.) The general provisions of the revised 
statute^ relating to actions concerning real property shall apply to 
aq^pQ^ brought under this act, according to the subject-matter of 
the action, and without regard to its form. 



Provisions rdcttmg to Mcisting Suits. 

Sbciiion ^50. Appeal from order at a special term, on finmmary application, after 
jnagment. ' ' ' ' '■ 

.4^. Writ of error in all ca^ee abolished ; appeal snbstitnted. 
. 4o8. Execution, when issoable on a judgmentdocketed before July 1,1848. 

■ 4S9. Proceeding by re-liearing abrogatcid.' 

460. Appeals from final decrees by a single jadge io supreme oonrt in 
suits in equity pending on July 1, 1847, when to be taken. 

■ ' 461. Issues of fact in county xoort or common pleas before July 1, 1848, 

how tried. 

• § 4M* (Added in 1849.) The .appeal menti<med in section 9 of 
the act to facilitate the determination of existing suits in the courts 
of this State, may also be taken fix>m an order, made at a. special 
term, on a summary application in an action after judgment, when 
such, order involves the merits of tlie application, or some part 
thereof. 

§ 407. {Added in 1849;) No writ of error shall be hereafter issued 
in any case whatever. Wherever a right now exists to have a review 
0(f |Ej judgment rendered, or order or decree made before the first day 
of July, one thousand eight hundred and forty-eight, such re- 
view can only be had upon an appeal taken in the mj^nner 
provided^ by this act, and all appeals heretofore' taken from such 
judgments, orders, or decrees under the pro^ions of the code 
of procedure, which are still pending in an appellate court, and 
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not dismissed) ^all be valid aad-effectuaL But Uus seedoii eftkall 
not extend the right of review to any case or question to whidi it 
does not now extend, nor the time for Appealing, i^or shaU It apply 
to a. case where a writ of error has been already issued. 

§459; (Added in 1849.) An execution may be issued Witl^out 
leave of the court upon a Judgment docketed before the first day 
of Ji^Jy, one thousand eight hundred and forty-dight, or now or 
hereafter to be rendered in an action pending on thfft day, at any 
time within five years after the rendering of the Judgment 

§ 459. (Added in 1849.) The proceeding, by rehearing, provided 
for in the act in relation to the judiciary, passed May 10; 1847, and 
modified in sections 7 and 8 of the act to facilitate the determina- 
tion of existing suits in the courts of this State, passed April 12, 
1848, is hereby abrogated, so &r as it relates to the appeals provided 
for in this section. 

(Am'd in 1851.) 

§ 45^. (As am*d in 1851.) The provisions of this act apply to 
future proceedings in actions or suits heretofore commenced and 
now pending, as follows : 

1; If there have been no pleading therein, to the pleadings and 
all subsequent proceedings. 

2. When there is an issue of law or of fact, or any other question 
of fact to be tried, to the trial and all subsequent proceedings. 

8. After a Judgment or order, to the proceedings to enforce, vacate, 
modify or reverse it, including the costs of an appeal Whenever 
the Judges of the. supreme court in any district find that the court, 
at any term or circuit, has not been, or Vlll not be, able to dispose 
of all the cases upon the calendar, they may request the governor 
to assign other Judges, and, if necessary, appoint extraordinary 
terms and circuits for the purpose of disposing of such cases. The 
governor may thereupon make such assignment, and the Judges 
assigned must hold the courts accordingly. 

§ 460. (Added in 1849.) An api)eal may be taken from any final 
decree entered upon the direction of a single Judge, in any suit in 
equity, pending in the supreme court,, on the first day of July, one 
thousand eight hundred and forty-seven, within ninety days from 
the time this act shall take eiBTect; but this section shall not apply 
to cases, where a rehearing has already been had or ordered, and 
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Buch appeal shall be taken in the manner provided in sections 827 
and 348. 
(Am'd in 1861, 1852 and 1858.) 

§ 460. (As am'd in 1851.) An appeal may be taken from any final 
decree entered upon the direction of a single judge, in any suit in 
equity pending in the supreme court, on. the first day of July, one 
thousand eight hundred and forty-seven, cU any time btfore the first 
day of November^ one thousaaid eight hundred and fifty-one ; but this 
section shall not apply to cases where a rehearing has already been 
had or ordered, or to the ease of a decree entered before the parage of 
this ixet^ and to review which no attempt in good faith has heen^ or shall 
have been made loithin thirty days after notice of the entry of such decree^ 
Such appeal shall be taken in the manner provided in sections 327 
and 348. 

§ 460. (As am*d in 1852.) An appeal may be taken from any final 
decree entered upon the direction of a single judge, in any suit in 
equity pending in the supreme court, on the first day of July, one 
thousand eight hundred and forty-seven, at any time before the first 
day of November, one thousand eight hundred and fifty-two. But this 
section shall not apply to cases where a rehearing has already been 
had or ordered, or to the case of a decree entered before the passage 
of this act, and to review which no attempt in good faith has been, 
or shall have been made within thirty days after notice of the entry 
of such decree. Such appeal shall be taken in the manner provided 
in sections 327 and 348. 

g 460. (As am'd in 1858.) An appeal maybe taken from any final 
decree, entered upon the direction of a single judge, in any suit in 
equity pending in the supreme court, on the first day of July, one 
thousand eight hundred and forty-seven, at any time before the first 
day of November, one thousand eight hundred and fifty-two. But 
this provision shall not apply to cases where a rehearing has already 
been had or ordered, or to the case of a decree entered before the pas- 
sage of this act, and to review which no attempt in good faith has 
been, or shall have been made within thirty days after notice of the 
entry of such decree. Such appeal shall be taken in the manner 
provided in sections 827 and 848. In aU cases of appeal to the court 
of appeals, in actions which were originally commenced in 1M late court 
of chancery of this State, the court of appeals shaU review the caum 
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upon the facta and the law, without any statement or epeeifieoHan of 
facts fouTidy or any eaoception taken, at the trial of any or either of. 
them. And it shall be, cmd is hereby declared to be; the duty of the 
eowrt cf appeals, in any and aU such cases, to remew the whole matter 
upon the eoidence as welt as the law. 

% 461. (Added in 1849.) An issue of fact joined in a county 
court, or court of common pleas, before the first day of July, one 
thousand eight hundred and forty-eight, or then pending in that 
court on appeal, shall be tried by a jury, unless the parties other- 
wise agree. 



TTTIjIS XV. 

General Provisions, 

SaGnoK463. Dednltioii of *^ real property.* 

468. Definition of ^^ personal property." 

464. Definition of "property.^' 

465. Definition of "district." 

466. Definition of "clerk." 

467. Bole of strict constniction of statutes Inapplicable to this act 

468. Statutory provisions inconsistent with this act repealed. 
460. Bales and practice inconsistent with this act abrogated. 

470. Jndges of supreme court to make general rules. 

471. This act not to affect certain proceedings and statutory provisioni. 
473. Certain parts of revised and other statutes not repealed. 

478. This act^ when to take effect. • 

§ 46a. (Being § 383 of 1848.) The words " real property," as 
used in this act, are co-extensive with lands, tenements and heredit- 
aments. 

g 463. (Being § 384 of 1848.) The words " personal property/' as 
used in this act, include money, goods, chattels, things in action, and 
evidences of del?t. 

§ 464. (Being § 385 of 1848.) The word ** property," as used in 
this act, includes property, real and personal. 

§ 465. (Being § 386 of 1848.) The word "district," as used in this 
act, signifies judicial district, except when otherwise sx)ecified. 

§ 466. (Being § 387 oi 1848.) The word "clerk," as used in this 
act, signifies the clerk of the court where th^ action is pending, and 
in the supreme court, the clerk in the county mentioned in the 
title of the complaint, or in another county to which the court 
may have changed the place of trial, unless otherwise spedfied. 
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g 4MI7'. (Added in 1849.) T^«^i3^ of eodHBRm' law, thai statnlafl 
in defOgation of thftt law are to be sirietly constmed, has bo aiq[^- 
«Btion to this act. 

§ 468. (Being § 388 of 1848.) All statntoiy provisions inoopslst- 
ent with this act are repealed ; but this repeal shall not reyive a 
statute or law which maj have been repealed or ab61is)iQd by the 
provisions herebf repealed. And all rights of action given or 
aeoiired by existing laws may be prosecuted in the manner provided 
Iff this act. If a case shall arise in which an action for )bhe enforce- 
ment or protection of a right, or the redress or preventio|i of a 
wrong, cannot be had under this act, the practice now in use may 
be adopted so far as may be necessary to prevent a failure of 
justice. 

(Am'd m 1849.) 



f\r' 



§ 46§, (As am'd in 1849.) All statutory provisions inconsistent 
with this act are repealed ; but this repeal shall not revive a statute 
or law which may have been repealed or abolished by the pro- 
visions hereby repealed. And all rights of action given or secured 
bv existing laws may be prosecuted in the manner provided by this 
act. If a case shall arise in which an action for the enforcement or 
protection of a right, or ihe redress or prevention of a wrong, can- 
not be had under this act, the practice heretofore in iise may be 
adopted so &r as may be necessary to prevent a failure of justice. 

§ 469. (Being 389 of 1848.) The present rules and practice of the 
courts, in civil actions, inconsistent with this act, are abrogated ; but 
"whore consistent with this act they shall continue in force subject 
to the powers over the same of the respective courts as they now 
exist 

(Am'd in 18490 

§ 44i9» (As am'd in 1849.) The inresent rules and practice of the 
courts, in civil actions, inconsistent with tl^s ^ct, are abrogated; 
but where consistent with this act they shall continue in force sub- 
ject to the power of the respective courts to rdaat^ modify ^ oikr 
theMme. 

§ 470. (Added m. 1849.) The judges of the Hupreme eourt shaU 
meet in general session at thecapitol in the dty of Albany, on the 
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fiist Wednesdft^r of At^roiit, 1849,. Andat :tfii^ iettdmi ifia&0 g^eM 
rales to etary into eflfect th* pEOTisloiis of. tiiia «ct, And rincli 
other roles as they deem propevii not. inoDnsisteiii with this aett 
-The roles so made shall goyem the sopeiior oeort of the dty of 
'New-Tork, the court of aMiimon fftleaa of the dtj and eoonty of 
!N^w York, and the ooonty eoorta so Ihr as the same maj be 
applicable. - 

IJntii sach geneial session of the snprane oourt, thegeneral .tenns 
respectirelj of that court, and of the other courts mentioned a^ 
this section, may make temporary roles in like cases, to continue 
In force until the first day of September next, and no longer ; and 
fiom and after the^first dityof September next, the le^dstuig general 
roles of the supreme courts adopted in July, 1B47, so far M. the same 
remain now in foree^ shall be abrogated* 

(AmM in 18&1 and 1863.) 

g 470. (As am'd in 1851.) The judges of the supreme court shall 
meet in general session at the capitol in the ci^ of Albany, on the 
first Wednesday in August, one thousand eight hundred and fifty* 
two, and enerp iwoiysari there(0ery atid at such sessions shall revUe 
their general rules and make such amendments thereto as experience 
has shown to be necessary to caary into efifect the pro^nsi<m8 of the 
code of procedure, and make such further rules as they deem proper^ 
not inconsistent with the provisions of this act The rules so made 
shall govern tiie superior court of the city of New York,- the iConrt 
of common pleas for the: city and county of New^ York, andthe 
county cocurts so far as the same may be appticabte. , 

§ 470 (As am'd in 1852.) The judges of the supreme court, of 
the superior court of the eUy ^fjfjsts York, and of the court of e/sn^ 
mon pleas for the city and eowayofyieiw York, shall meet ing^^i- 
eral session at the capitol in the city of Albany, on the first 
Wednesday in August, one thousand eight Jiundred and ^fly-two, 
and every two years thereafter, and at such sessions shall revise 
their general rules and make such amendments thereto, and. fcicA 
fwrHhi&r rules, not inconsistent with this cods^ as may bejiecessaiy to 
carry it into full efilsct The rules so made shall govern the 
supreme csurtf' Uie superior court of the city of New Ykvk, the 
couri of common' pleas for the city and comty of New Yotk^ and 
the county courts ao far as the same may be applicable.. 
27 
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% 471. (Being § 890 of 184B.) UntU the legislftture shall otherwise 
proYide, this act ^all not affect proceedings upon mandamus, pro- 
hibition, quo warranto, information, scire fiusias to repeal letters 
patent ; nor appeals from surrogates' courts ; nor any special statu- 
tory remedy not heretofore obtained by action; nor any existing 
statutory provisions relating to actions, not inconsistent with this 
act, and in substance applicable to the actions hereby proyided; nor 
JEmy proceedings provided for by chapter 5 of the second part of 
the revised statutes, or by the second, third, fourth, fifth, sixth and 
eighth titles of chapter 5 of the third part of those statutes, or by- 
chapter 8 of the same part, excluding the second and twelfth 
titles thereof, or by the first title of chapter 9 *of the same part ; 
except that when, in consequence of any such proceedings, a civil 
action shall be brought, such action shall be conducted in conform- 
ity to this act ; and except, also, that, where any particular provision 
of the titles and chapters enumerated in this section shall be plainly 
inconsistent with this act, such provision shall be deemed repealed. 

(AmM in 1849, 1862, 1862 and 1888.) 

g 471. (As am'd ui 1849.) Until the legislature shall otherwise 
provide, this act shall not affect proceedings upon mandamus or 
prohibition ; nor appeals from surrogates' courts ; nor any special 
statutory remedy not heretofore obtamed by action ; nor any exist- 
ing statutory provisions relating to actions not inoonsistent with 
this act, and in substance applicable to the actions hereby provided: 
nor any proceedings provided for by chapter 5 of the second part 
of the revised statutes, or by the sixth and eighth titles of chapter 
6 of the third part of those statutes, etc. (as in 1848). 

§ 471. (As am'd in 1852.) Until the legislature shall otherwise 
provide, the second part of this act sliall not affect, etc (as in 1849). 

. § 471. (As am'd in 1862.) Same as § 471, as amended in 1852, 
except that after the words *' surrogates' courts" were inserted 
therein the words " except that the coets on mth appeal ehaU he regu- 
lated amd (tUotDed in the manner provided in eection 318 ofthie aeL^ 

§ 471. (As am'd hi 1868.) Until the legislature shall otherwise 
provide, the second part of this act shall not aflfect proceedings 
upon mandamus, or prohibition, nor appeals from surrogates' 
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courts, except that tlie costs on sticli appeal sluill be regulated 
and allowed in the manner provided in section 818 of this act; 
n<» any special statutory remedy not heretofore obtained by 
action, nor any existing statutory p^eisions relating to actions, 
not inioonsistent with this act, and in substance applicable to 
the actions hereby provided; nor any proceedings provided for 
by chapter 5 of the second part of the revised statutes, or 
by the sixth and eighth titles of chapter 5 of the third part of 
those statutes, or by chapter 8 of the same part, excluding the 
second and twelfth titles thereof, or by the first title of chapter 9 
of the same part ; except that when, in consequence of any such 
proceeding, a civil action shall be brought, such action shall be 
conducted in conformity to this act; and except, also, that, where 
any particular provision of the titles and chapters enumerated in 
this section shall be plainly inconsistent with this act, such pro- 
vision shall be deemed repealed. 

In actions or proceedings by mamdom,'us, amendments of dny mistakes 
in the process^ pleadings or proceedings therein may be aUowed, cmd 
shaff, he made in eortformity to the provisions of chapter 0, UUe ^ of the 
second paH of the code cf procedure, 

§ 473. (Added m 1849.) Nothing m this act contamed shall be 
taken to repeal section 28, of article 2, of title 5, of chapter 6, part 
third of the revised statutes, or to repeal an act to extend the 
exemption of household furniture and working tools from distress 
for rent and sale under execution, passed April eleventh, one 
thousand eight hundred and forty-two. 

§ 478. (Bcmg § 891 of 1848.) This act shall take effect on the first 
day of July next; except that sections 28, 24, 25, 26 and 2T shall 
take effect immediately. 

(Am'd in 1849.) 

g 4T3. (As am'd ui 1849.) This act shall take effect on the first 
day of July, one thousand eight hundred and forty-eight ; except 
that sections 22, 23, 24 and 25 shall take effect immediately. 
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Ghaftsb 203. 

AN ACT relating to the Court of Appeals and the Com-, 

mission of Appeals. 

Passbd April 14, 1870 ; fhree-flf ths being present 

The People of the State of New York, repreeemUd in Senate cmd. 
Aeeembly^ do encui as folhwe: 

SsonoN 1. The court of appeals, instituted bj the sixth artide 
of the constitution, shall possess all the powers and jurisdiction 
heretofore possessed by the existing court of appeals, and all laws 
authorizing and regulating appeals to the last-mentioned courts . 
and other laws relating thereto, the judges thereof their powers 
and duties, and not inconsistent with the constitution or with this 
act, shall be deemed in force and applicable to the court in this 
section first mentioned, and to the judges thereof; provided, how- 
ever, that no existing law which relates to the rehearing of cause^ 
in such court shall be in force; and provided further, that the court 
may prescribe the times and places of holding its terms, except 
as provided in the next section. 

§ 2. The said court of appeals shall hold a term for the hearing 
of causes and matters before it in the senate chamber of the capi- 
tol, in the city of Albany, commencing on the first Tuesday in 
July next The clerk of the existing court of appeals shall act as 
clerk of such newly instituted court until a clerk thereof shall be 
appointed pursuant to the constitution, and he shall prepare and. 
make up a calendar for the term so to be held, to be composed of 
the causes and matters which shaU be upon the then existing 
calendar of the court of appeals which were not pending in said 
court on the first day of January, eighteen hundred and sixty- 
nine. Such causes and matters on the existing calendar shall be 
deemed regularly noticed and ready for hearing at such term, 
according to the usual course and practice. Causes not upon the 
said existing calendar, and brought into the court of appeals since 
the first day of January, eighteen hundred and sixty-nine, may be 
noticed for hearing at the said term, and placed upon the calendai 
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' 80 to be prepared. The rules and practice of the existiDg court 
of appeals shall continue to be the rules and practice of the comrt 
of appeals until the same ohall be altered. by order of the court 

§ 3. The commission of appeals provided for in the said sixth 
ai^tiefe of -llie'iMikistitlitlOti-sball commence on ^^itsV Monday of 
July next, at which time the commissioners shall meet at the capi- 
toV'lB^tise dty 6f Albany, and shaU take the oath of office, and 
6rgairiis«'%y «ppimt»tg a /chief iBommissiOfier.* Thie deifk of the 
present court of appeals shaU be the clerk of the Said commission, 
luitil the expiration of his tei^in of ofiSoe, iwhen the comnaissaoners 
shall lappoint a successor fo? the residue of the period of theeom-^* 
mission^ imd Jaisoompei^salaon shall be the same as that •of <:he 
derfe of the court of appalls. 

'n§4^.iiTh!e inud'omiftDission shadl'held-a term or sitting for thm 
lieariiig of th«> caases'oommitted tolt, iai the capitol, in the city of 
Albiiny, commebcing on ^e ^rsi Tuesday ^f July next, and shall 
proceed to hear anddetermine causes which were pending in Use 
pi^seitt court of appeals dn the first day of January, eighteen hun-^ 
dred'^ndrslxfiy-'nine. - For^that purpose^ the calendar of such oaoses,^ 
pf!S^red ^fbr'th^ year eighteen > hundred and seventy; -shall be 
deemed the calendar of the term so to be held,' Mid of subsequenl^ 
teiw^^'«ittiDg8| wlthont^rtliet notice of hearing^ and any«uch 
caqse nbt <m the^ calendar may be noticed 'and placed thereon a# 
any ^mor aittMig. ' The leommiesioners shall have power to hear 
iftsfid! determine motionB to dismiss appeals, and other motions arising 
ifi tbe^cauBCis committed to^ them. All existing laws relating to' 
officers -and^attendaiEits of'the existing court <^ appeals, and all 
roles of procedure Aerein-, ^attbe detoed in force in respect to 
said' com mission, so far4» applicable to its jurisdiction and powers. 

' '§'6. The clerk of the commissioners shall keep minutes of their 
proceedings, ^ders' and decisions, and 'whenever they ^all make' 
8 final tlecision tif any carise; ' or- an order dismissing an' appeal, the 
BkiA^ shall bie dertified by the dlerk to the' court of appeals, and,' 
on being reicorded in the- minutes tiiereof, shall be of the same 
force tod ed<§ct'as if the decision or order had been duly made by 
Sfdd court 'A motion for a rehearing of any p^use decided by the 
sttid commissrbners shaQ be made before them. ' . .i 
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§'6. All remittftuirs in causes determinedby the said coinaiia- 
Bioners, shall, after the decisions have been certified, aS required tn 
the last preceding teelion^ be sent doWt irdim the court of appeals. 
All minutes kept by the clerk of the commissioners of their pro- 
ceedings, decisions and orders, shall be deposited, and remain of 
Teqord, in the office of the clerk of the court of appeals. 

§ 7. Prior to the first Monday of July next, the present court 
of appeals shall finally dispose of all causes and matters^ which 
shall have been argued before it or subnjitied for decision, either 
by determining such causes and matters, or by directing a re-argu- 
ment of the same. 

- I 8. Fi'oni and af^er the first Monday oC July next, the salary 
of the chief judge of the court of appeals shall be seven thousand 
five hundred dollars, and the salary of the associate judges of said 
court and of the commissioneis of appeals, shall be seven thousand 
dollars, and in addition to such salaries the said chief judge and 
associate judges shall be paid their reasonable expenses when 
absent from their bomea in the performance of official duty. 

§ 9« All laws relating to the clerk of the court of appeals, his 
powers and duties, shall be applicable to the clerk appointed under 
the constitution, exAept so far as they may be inconsistent with 
the sixth article of the constitution or this act. 

§ 10. This act shall take effect immediately. 



STATE OF NEW YORK, 

ExBCunvB Chambrr, 

Albant, May-2S, 1870. 

In accordance with the provisionrof chapter 4(^o£4he laws of 
1870, entitled *'An act relating to the supreme court, and to the 
election of a jud^e of the court of common pleas in and for the 
city and county of New York," I designate the following as *' pre- 
siding justices and associate justices for each of the four judicial 
departments, to compose the general term therein." 

For the first department, consisting of the first judicial district : 
DANIEL P. INGRAHAM, Presidino Justiob. 

ALBERT CARDOZO, ) a«^,.., T™.n«. 
GEORGE G. BARNARD, } ^^^'^'^ Justices. 
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For the second department^ consisting of the second judicial 
district : 

JOSEPH F. BARNARD, Presidino Juswob. 

TASPER W. GILBERT, > . j 

ABRAHAM A. TAPPEN, \ ^ssocute Justices. 

For the third department, consisting of the third, fourl^ and 
sixth judicial district: 

THEODORE MILLER, Presiding Justice. 
JOHn'k^PARKER, } Associate Justices. 

For the fourth department, consisting of the fifth, seventh and 
eighth judicial district: 

JOSEPH MULLEN, Presidino Justior 

THOMAS A. JOHNSON, ^ .^„,,^ Ttt«™« 
JOHN L. TALCOTT, ] ^'^^^'^ Justices. 

In witness whereof, I have hereunto set my hand and affixed 

the privy seal at the capitol, in the city of Albany, this 

[L. S.] twenty-fifth day of May, in the year one thousand eight 

hundred and seventy. 

JOHN T. HOFFMAN. 
By the Gk)vemor : 

Jho. D. Van Buren, 

PrwaU Seardary. 



STATE OF NEW YORK ^ 

Oftioe of the Secretart of State. 



J 



I hereby certify that the foregoing is a true copy of a defdgna- 
tion, by John T. Hoffman, governor of the State of New York, 
filed in this office this day. 

Witness my hand and official seal, at the city of Albany, this 
twentj^-fifth day of May, A. D. 1870. 

HOMER A. NELSON, 

Seeretaiy of State. 
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Chapteb 408. 

AN ACT relating to the Supreme Court and to the elec- 
tion of a Judge of the Court of Common Pleui in and 
for the City and County of Mew York. 

Tabsed April 27, 19H) ; three-fifths beis^ present. 

I7ie People of ihe State of New York, repreaenied in Senate and 
Assembly, do enaei as follows: 

Section 1. •The general terms of the supreme eourt^ as organ- 
ized under existing laws, are abrogated from and aAer the first 
day of May next; and thereafter all causes and matteis then pend- 
ing in such general terms, or which, according to law. might be 
brotiglit before them, shnll be cognizable before the general terms 
organized under this act; provided, neverthele&s, that the said 
general terms of the supreme court as now organized shall meet 
on some day to be designated by the justices composing the same, 
for the purpose of deciding all matters pending before them on 
the said first day of May, and that appeals may be taken from the 
judgments and orders entered on such decisions, in the same 
manner as in like cases from the judgments and orders of the 
general terms organized under this act 

§ 2. The State is hereby divided into four departments. The 
first department shall consist of the first judicial district; the 
second department of the second judicial district; the third 
department of the third, fourth and sixth judic'al districts; and 
the fourth department of the fifth, seventh and eighth judicial dis- 
tricts. The general terms shall be held in each year in the first 
department at the court-house in the city of New York on the 
first Tuesdays in January, February, April, June, September and 
November; in the second department at the court-house in the 
city of Brooklyn on the second Tuesdays in January, April, Sep- 
tember and December ; and at the court-house in the city of 
Poughkeepsie on the second Tuesday in June; in the third depart- 
ment at the capitol in the city of Albany on the first Tuesdays in 
February and October; at the court-house in the village of 
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Plattsburgh, in the county of Clinton, on the first Tuesday in 
July ; at the court-house in the city of Eimira on the first Tues- 
days in April and September ; at the court-house in the city of 
Binghamton on the first'l^uesAftys In Jufne and December, and at 
.tite«o^ft-h0u8e'hithe'6i];y of Ogdensl»vvgf^oiithe<fiist{rnesdflgrel 
November ;. in tlie fourth department at thfroooit^buse in the city 
of Syracuse on the filfil Monday in May and the' second Monday 
in November ; at the court-house in the city of Oswego on the first 
Monday in October; at the oourt^house in the > city ^ Rochester 
on the first Mondays in January, March and<Septcanber^ and at 
the court-hooset in the city of Buffalo on the first Mondays^ in 
J'ebruary and June. 

§ 3. The governor, by a writing to be filed in the office of the 
B^retary of state, shail/immediaitely after the passage of thiis act, 
designate from the whole bench of justices of the supreme court 
« presiding justice and two associate justices for each of said 
departments to ^mpoSe tflie general tena theuein. ' A.fber such first 
designation of pfesidiHg and associate justices^ the judicial force 
herein' provided f6f the holding of sudi geciecal terms shall be 
maintliined and Supplied fr^m iAme to tiaie, as mn^ be necessary, 
and for that purpose, other presiding and associate justices shsil 
from time to thne^ be designated, and such other and further desig- 
nations shall be made by the governor in ntanner afonesaid. In 
all cases any person designated as' 'presiding justiee shall act as 
Subh during his official term; and any person destgoated as asso- 
ciate justice shall' act as sikch for five yeitrs from the thirty-first cf 
December next aftet the time of his designation, or until the eaN 
Her close o Ihs offiekl term. The governor shall, in like manner 
as aforesaid, designate presiding and associate justices to sit in such 
genertltenAs, as (^teki as Vacancies herein shall occur^ for the uneac*r 
pired terms. 

I 4. In case no presiding justice shall be present at the time attd 
place appointed for holding a general term, the associate justice 
present having the shortest time to serve shall act as presiding 
justice until the presiding justice shall attend, and in case one <fr 
both of the associate justices shall not be present at the time and 
place appointed for holding a general term, the presidixlg justice 



presesrtun^ fideeta^T^ JQ8H<fer oif ju3(iQe»'<)|^ the 'supreme cowii 
to hold with him sach general term until such .a90P<;4l^t0 -justice oi* 

" ' %) 5;: !Dhe general- tenlis'ihaU have rail the .poiwerj^ancl jurisdictiom 
"ViEhieb, imder<eztflting<>laws/n(Mr belong-l^thetgeiieral terms of 
the sofpreme ctoartj .and aU< laWs^rektiog 'to general terms, as noyr 
otganized ivdthin the judicial' dttKtriatl^ ^lind tp theliearingof appeals 
ftoin jiidgmeiiUipfonimmeed andfinrder^^nladB irithint such districts^ 
if notweonnstent witSkthb eonalitution or this vct^ shall apply, b^ 
fiur as:^e samean^appHoabldj to jiidgments proaoUnced and orders 
made !witiii& thb ^idaldepartaunits^iandrCo rUie general terms 
iiisfituted by this act. 

§ 6. Causes ^v^ matters pen^g in aby general term instituted 
by this act may' be entitled- in the supreme oourt ' l%e concur- 
rence of two justices shall be necessary to proifounoe a decision. 
ilf two «haii not concur, a. reargument may be ordered. In case 
of such' disagreement, when any one of the three justicea shall not 
be qualified- 1& nt, the eauser nny be directed; to be h^ard in toother 
Hiepaetmentr ^he associate : justices designaited to imy department 
^all be :' eompetent to ■ sif in tiie general 't^cm of- any other depart- 
tnent, im ]^ace of anyi justice in sudr other depaHitent 

§ 7. ' To' prevent the Mure of drcuit; courts, special terms, and 
eouH^ of 'Oyer and terminer/'as the same' have been heretofore 
'appdnised fbrtheyetirseighiteeti hundrod a«d seventy and eighteen 
'huhdi^ $iid seventy-^e, in eonse<^en€e of the d^gnatios to be 
made' of justices' for service- iii the general terms, as provided' by 
"thld a<$t,-it 6hall< be the dut;^ of the ge^verabr;- on the request of b 
tjuflit^ i«' any judicial distriotj td assign justices fb hold oich cbcuk 
eourt9,^pecifid> terms '«Ud courts of oyer'afid terminer within such 
diMridt; provided^ however, <thatthe>justiiee8 in any district may 
themselves make provision ^> the > holding of such courts. At 
least one month before the expiration of the year eighteen^huh red 
Mdd 8eveDty•^)ne;lhle'^ja9tIeeBtef^t^ supreme <courtt«sideDt. in each 
judicial' 'dii|$ttrtiaient^entiotted in- tint act shall* appointr the times 
'and ^lacesof jlddi^' special- terms, I oironitoottrta and courts of 
'oyer 'and terminer imthm their 49partme!Qty fcr-rlwo yjears, com- 
meneing our the<fir8t dayofl^touary^ eigbtedn l^uhdiied and seventy. 
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two, and the like appointment shall be made for every two succeed- 
ing years thereafter. 

§ 8. Pursuant to the twelfth section of the said idxth article of 
the constitution, it shall be the duty of the govercor, whenever 
the public interest shall require, to designate one or more judges 
of the superior court^ or court of common pleas of ihe city and 
county of New York, to hold circuits and special terms of the 
supreme court in that city; such designation shall be in writing, 
and shall specify the time and place of holding any such circuit of 
special term. When a> case or bill of exceptions shall be made in 
any cause tried at such circuit or special term, the same shall be 
settled before the judge holding the same, and the review shall be 
had at a special or general term of the supreme court, in the same 
manner, and with the same efifect, as if such circuit or special term 
had been held by a justice of the. supreme -court 

§9. The justices of the supreme court shall receive an annual 
compensation of six thousand dollars each, payable quarterly, in 
lieu of all other compensation, except that they shall receive, in 
addition to such stated salaries, a per diem allowance of five dollars 
per day for their reasonable expenses when absent from their homes, 
and engaged in holding any general or special term, circuit court or 
court of oyer and terminer, or in attending any convention, as 
hereinafter provided, to revise the rules of said court, and no 
greater sum shall be paid to the chief judge or any associate judge 
of the court of appeals, or to any commissioner of appeals, than 
five dollars per day for their reasonable expenses when absent from 
their homes and actually engaged in holding any court of appeals 
or , commission of appeals, and all provisions of law inconsistent 
with the provisions of this act are hereby repealed. But this 
section "Shall not be construed to diminish the compensation now 
received by the justices of the supreme court of the first and sec- 
ond judicial districts. 

§ 10. All appeals and other matters proper to be brought before 
any general term shall be heard and determined in the department in 
which the judgment or order appealed from shall be entered, or in 
which the matter brought up arose, unless two of the general term 
justices in such department shall he incapable of sitting on the 
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appeal or acting in the matter, in which case the appeal or other 
matter shall be ordered to be heard in some other department; and, 
in that case, such appeal or other matter shall be heard and deter- 
mined in the department to which the same shall have been ordered 
as aforesaid. 

§ 11. Each general term shall be attended by the sheriff of the 
oonntj in which any session shall be held, or one of his deputies, 
and by two constables or police officers, to be summoned by the 
sheriff; and by a crier for courts within the ccanty, and by the 
county clerk or his deputy, all of whom shall act under the direc- 
tion of the court, or of the presiding justice ; and the sheriff of the 
county shall see that the room in which the general term shall be 
held is properly heated, ventilated, lighted, and kept comfortable, 
clean and in order; and he shall provide the court with necessary 
stationery during its sittings. 

§ 12. The fees of ciiers, sheriffs, constables and police officers 
for attending general terms, and all expenses incurred by sheriffs 
under and pursuant to the preceding section of this act, shall be 
audited by the comptroller and be paid out of the treasury of the 
State. All fees and proper charges of clerks for services rendered 
at or preparatory to any general term, not legally chargeable to 
attorneys or parties rn cases or matters brought before the gen- 
eral term,.shail be a county charge. 

§ 13. All rules of the supreme court now in force, nrt incon- 
sistent with the constitution or any statute of the State, shall 
remain in force until abolished or altered by the general term jus- 
tices, the chief judge of the superior courts of cities, the chief 
judge of the court of common pleas of the city of New York 
and of the city court of Brooklyn in convention assembled at the 
eapitol in the city of Albany. A conTcntion of such justices and 
chief judges shall be held at the place aforesaid, on the first Wed- 
nesday in August, eighteen hundred and seventy, and every two 
years thereafter; and such convention shall revise, alter, abolish 
and make rules, which shall be binding upon all courts of record 
so far as they may be applicable to the practice thereof. A major- 
ity of said justices shall constitute a quorum, to do business in the 
premises, whether said* chief judges shall be present or absent; 
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but each' justice ttnd chief judge sh«U be entitled to vote on aU 
mattera which shall come before the oonventiouis. 

§ 14 The governor itaayi'wheneTier in h» judgment the^ public 
good shall require it, appoint extraordinary general termsi circuit 
courts, and special terms of the supreme court and courts of oyer 
and terminer, and he shall designate the time a^nd place the. same 
shall be held, and name the justice who shall hold the extraordir 
nary circuit or special term, or preside in such court of oyer and 
terminer, and he «haU give notice of such appointment in cxi^ 
manner as he may be^eve the public good requires. 

§ 15. In any action which was. referred to a justice of the 
supreme court, and was pending and undetermined on the first 
day of January, eighteen hundred and seventy, and in which tes- 
timony had been tak^n, ' the supreme court, at a special term 
*thereof, may in its discretion order the evidence so taken, and the 
proceedings had in such action, to stand, and have the Bame force 
and effect in the further prosecution of said action or the. defense 
thereof before the court as if such evideuce had been taken or 
proceedings had before the court 

§ 16b At the; election directed to be held on the third Tuesday 
of May, eighteen hundred and seventy, under the provisions of 
chapter eighty-six of the laws of eighteen hundred and seventy, 
there shall be chosen by the electors of the city and county of New 
York, a judge of the court of common pleas of said city and county 
in the place of John R. Brady, who has reigned his office, and the 
said judge so to be elected pursuant to this act shall enter upon his 
official duties. on the first day of January next, at which time the 
term of office of the present incumben^t holding by appointment 
from the governor will by law expire. 

§ 17. This act shall take effect immediately. 
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. Chaptbb 8d. 

AN ACT to provide for an election of Chief Judge and 
Associate Judges of the Court of Appeak| and Judges 
of the Court of Common Pleas of the city and county > 
of New York. 

The People of the State of New York, represented in Senate and 
Aeeembh/j do enact as follows : 

Section 1. A chief jndge and dz as^ciate judges of the court . 
of appeals shall he chlosen by the electors of the State, on the third 
Tuesday of May next^ pursuant to the judidsry or sixth article of ; 
the constittttioD. The names of all persons voted for at such elec- 
tion, by any elector, shall be upon one ballot^ which shall designate' 
the person voted for as chief judge, and the persons voted for aer; 
associate judges, and no elector shall vote for more than the chief 
judge and four of the associate judges. Sueh ballot shall be- 
indorsed " judiciary,-' and the inspectors of eleetion shall provide 
a box, labeled '^judiciary," in which the ballots shall be deposited^ 
The person receiving the highest number Of votes as chief judge, 
and the six pers6ii8 receiviiig the highest number of votes for? 
associate judges shall be deemed chosen at such election. 

§ 2. At the same election there shall be chosen by the electors' 
of the city and county of New York, three additional judges of 
the court of common pleas of said city and county^ as required. 
by the said sixth article of the oonstitutioh. The names of the 
persons voted for shall be upon one ballot, which shall be separate' 
from the' ballot mentioned in the preceding section^ and shall be 
indorsed • ^'judiciary, common pleas." The inspectors shall keep a 
br>Zj labeled *' judiciary, commoin pleas^'' in which the ballota shall 
be deposited' • The three persons receiving the Inghest number of 
votes shall be deemed chosen at snch election. 

§ 3. Notice of such election shdl be given and publlnfaed for not> 
less than four weeks preceding the same. As to the 'shief judge 
and asttociate Judges of the ooui't of i^peab,- the Jiotire shall be; 
given as now jrequired bylaw in reference to general el^?tioiiS| and; 
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as to judges of the said court of common pleas in New York, it 
shall be given as now required in reference to local elections in 
that city. No omission of notice shall invalidate any election pro- 
vided for in this act 

§ 4. At such election the registry of votes, if any such registry 
of votes be required by the then existing law, prepared and used 
at the last preceding general or charter election, as the case may 
be, shall be used, but the inspectors of election shall meet in their 
several election districts, on the Friday and Saturday preceding the 
election, to revise, correct and complete, and shall revise, correct 
and complete the said registry, in the manner now required by law 
in reference to general and charter elections, if such registry shall 
then be required by law. 

§ 5. The board of State canvassers shall meet on the second 
Tuesday of June next, to canvass the votes for chief judge and 
associate judges of the court of appeals, and shall thereupon pro- 
ceed accordin£^ to existing laws ; aad, except as in this act other- 
wise provided, ill laws in force at the time, in respect to the holding 
of elections, tie qualifications of voters, the punishment for illegal 
voting, the canvassing and return of the votes, and all laws pre- 
scribing the duties of inspectors, officers and boards in reference 
to elections, shall apply to the elections authorized by this act, so 
far as the same shall be applicable thereto. Any vacancy in the 
office of inspector of election, in any election district in the State, 
shall be filled in the manner provided by law, on or before the day 
of such election. 

§ 6. The additional judges of the court of common pleas of the 
city and county of New Tork, to be elected pursuant to this act^ 
shall enter upon their official duties on the first Monday of July 
next, and shall take the oath of office on or before that day. 

§ 7. The chief judge and associate judges of the court of appeals 
shall meet at the capitol, in the city of Albany, on the first Monday 
of July next. They shall then, or before that time, take the oath 
of office, and shall thereupon enter upon their official duties. 

§ 8. Every person elected chief judge or associate judge of the 
court of appeals, whether at the first or any subsequent election, 
and every person hereailer elected justice of the supreme court^ 



jndge'of tbe superior court of the city and couDty of New York, 
or of the court of common pleas of said city and county, or pf the 
superior court of the city of Buffalo, or the city court of Brooklyn, 
or of any county court, shall, within ten days after he enters on 
the duties of his office, make and sign a certificate in which he 
shall state his age and the time when lus official term will expire, 
whether by effluxion of a full term or by reason of the disability 
of age prescribed in the constitution. The certificate shall be filed. 
in the office of the Secretary of State ; and the Secretary of State 
shall keep in his office a record in which shall be stated the name 
of every person elected or appointed to any office in this section 
specified, and the time of the commencement and termination of 
his official term, 

§ 9. When the official term of any justice or judge of the courts 
mentioned in the last preceding section, except county judges, will 
expire at the close of any year, by the effluxion of time or the 
disability of age, the successor of such justice or judge shall be 
dhosen at the . preceding general election. Vacancies otherwise 
occurring in the said offices shall be filled in the manne^ prescribed 
in the ninth section of said sixth article of the constitution. 

§ 10. This act shall take effect immediately. 
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AN ACT in relation to the County Courts. 

PA88BD April S8, 1870 ; three-fifths being present. 

The People of (he State of New Tork, represented in Senate and 
Aeeembly, do enact as follows : 

Section 1. The county courts, in addition to tbe powers they 
now possess, shall have jurisdiction in civil actions where the 
relief demanded is tbe recovery of a sum of nK)ney not exceeding 
one thousand dollars, or the recovery of personal pioperty not 
exceeding in value one thousand dollars, and in which all the 
defendants are residents of the county in which the action is 
brought at the time of its commencement^ subject to the right of 
the supreme court, upon special motion, for good cause shown, to 
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retHOTe any such ' a^dn itito the' isapreiiBe^ «oiirit befom trial, and 
a^, on such removal bbingmade^-t^ change tiie yenue:! or place } 
of trial !Fhey shall htafe such appellate jurisdiction as 'is inoiir'r 
provided by law. . • 

'i Z Costs in the county courts, in actions aothoHzed:t6 be? 
brought therein by the preceding section, sHaU be the same, lilnd^ 
shall be recovered' in the same cases osly^ as in the like actions in 
the supreme court '"^ . ► 

4 3. Power of local legislation: is: hereby conferred onthe several i 
boards of supervisors td establish, by local; law applicable to their: 
several counties, the salary of the county judge, and of the surro^, 
gate when elected as separate officer, such salarieiTito ^foe payable^ 
out of the county treasury; provided that the salaryof no county i 
^dge or surrogate^ ^aU^when. once se-establistied, be diminiebed 
during his term of office. 

§ 4 It shall be lawfiil for the boards of supervisors of the several, 
oountias. to authorize the surrogate thereinto employ the neces*. 
aary clerks, aiid the said boards «hall fix the compensation to be, 
paid such clerks. 

§ 5. This act shall take effisct immediately. 



STATE OF iraiW YORK, T" 

Omam or thb Siciibstabt of Statb. f 

I have compared the precedipig with the orlgiiul laws ba file In this office, and 

do hereby certify that the tame are correct transcripts therefrom and of the whol* 

ef said original laws. ^ BOXBR A. lOBLSOlT*. 

Secnkary if SUa$, 






I IS- D EX. 



THE V1GUBB8 AT THB BIGHT fiAin> OSKOTB THB PAOB, TM OTmmft 

• 

DSSrOTB THB SBOnOH. 



Ofaett<m,19U » ......*«... 94 

Attad|im6iitof.t»-MS. « , 14M68 

Serrtce of iiiimmoii8'on,'lM....... OB 



Of defendsnt, efllBCt oi; M to limitathm, 100^ 79 

Action agAi]uitalMeiitd«fendAiit,ia9| M 

• 

Aeooumtf 

▲etionfor1>alance,64, v .*»..... 48 

In what time to 1>e brouj^ht where mntoal acoonnte, W» .*.. OB 



Asti€Me) 
When to take'effect, 478, 815 



Division oil 8, .«....*. 4. ...% ...<« .*,*., '4 

totlike ~ *" 



Definition oi; 8, ^...i* 4 

Action and suit, distinction abolished, 60, SO 

To be but one form oi; 80, , 60 

£indsof,4 4 

CMminaL defined, s, :::....'...:..... :.. ::.. 4 

Civil, defined, 8, . : 4 

OItU, how (Commenced, 187, 88 

When deemM commencied. 98, ^... .......>. 71 

When to be commenced, 74, 88 

Parties to feee Plaintiff and Defendant). 

Pleadings in (see Pleading, Complaint, Answer and Demurrer). 

By ezecntor or administrator (see Bzeentor). 

When no personal claim on defendant, 180^ 80 

For partinon of real estate, 448, 806 

Belatingtoirealntot>eity, 465,:.... :....... 806 

Bxisting, proTisions relating to, 468, 807 

On charter or by-law Of corporation, 86, 67............ 56,97 

Against bail 190, , 180 

Tune of, liinitation in, 80, et seo.. ' 67 

Title of; nx)t altered by appeal, 8W, 888 

Innameof the people, 86,.. ....••« « 60 

By attorney-general, S9-M6, :..... 801-809 

On a indgment, when allowed, 71,... .. ..>>r....i...k 80 

Hnst be prosecated by party in interest, HI, TT 

Kay be malntKined by gnrntee of land ifi tuune of grantor, when, Ul, . . TT 

Kotabated by death, ifi,.. ..:....; 7.:........;?!:....... H 



r 



834 niDBZ. 

PAOB. 

Oooit may order abatement, ISlf 84 

Where to be tried, 138-198, 88<88 

Inferior conrt, etc., review of proceedings, costs on, 818, S80 

Against foreign corporations, 4S7, 800 

In place of scire focias, quo warranto, etc., A9S^ 801 

To determine conflicting clainis to real property, etc., 4^, SOT 

For discovery, abolished, 8891, STT 

Not to be sued in Justices* courts, 54, 48 

May sue without joining party interested, 118, 4, -. 78 

Costs in actions by and against, 817, 380 

AdnAat^ion of Debt, 

Mast be in writing, 110^^.. 76 

Of written decnments, 888, 876 

Advene daime to Property, 

To be tried by action, 440, 807 

Adverse Poeeeeeion, 

Wliatconstitnte8,88^, 64,65 

AffidavUe, ' 

lintitling of, 406, 894 

Benrice of copy with order, S20, 406, 141, 994 

AUegation in Pleadings, 

When taken as troe, 168. 118 

When deemed controverted^68, 118 

TTnprovcd, not a variance, 171, 119 

Variance between, and proo^ 169, 119 

Alien En/emy, 

Action by or against, 108, 7i 

AUovKmce, 

Additional costs, 806, 894 

In proceedings uter execntion, 801, 911 

Amendmaiit, 

Of coarse, 179, 190 

On terms, 178, 199 

Of defendant's name, I'RS, 198 

Ofvarlance, 169, 170, 119 

Of affidavit for arrest after demorrer, 174, 199 

After notice of appeal, 897,. .' 988 

Of complaint, service of copy, after, 146, 106 

Brror (see ^rror). 

AMwer, 

When to be pot in, 148, 104 

What it mnst contain, 149, 107 

Namber of defenses in, 150, 107 

When allowed with demnrrer, 151, 106 

Sham, may be stricken ont, 159, 106 

Not replied to, or demurred to, 154, Ill 

Material allegations in, 168, 118 

With offer t&t damages be assessed at specified snm, 886, S97, 975, 97B 

Oftitleinjnstices' court, 56, 44 

Ih action of libel, or slander, 164, 166. 115 

In action to recover real property, 166, 116 

After amendm^t, 174, ^ 199 



1 



IKDBX. 335 

PAOB. 

Fnrthor time to answer, 174, 183 

Snppknneiital, when aUowed, 177, 128 

Amendment of, 178, 180 

Friroloas, Jadj^ment on, 847, ... 108 



Who mar appeal, 8SS, 888 

Parties, how denigrated on, 896, 888 

Title of cause on, 886, 888 

CodtsoD.SO? •. 8«1 

Costs, when in discretion of court, 806, 816 

From an order ont of court, 884, 888 

Haw made, 827, 881 

Notice ot may be amended, 837, 888 

Copy, notice and judgment roll to be sent to appellate court, 828, 888 

If appellant does not cause return, respondent may, 828, . . 238 

From A judgment power of court, 889, 884 

From j udiimeut or order, 880, 884 

When to be taken, 881, 888, 884,886 

To Court of Appeals, when to be taken, 50, 883, 86,886 

Prerequisites, 884, 286 

With stay of execution. 8^888, 887,888 

BflTect of, on court below, 899, 889 

Undertakings and sureties on, 840-343,.... 889-841 

Undertakings, service of copy o^ 840, 889 

Effect of, in certain cases, wSi, 840 

To supreme court, in what cases, 844, 842 

Security on, 845, 848 

How heard, 846, 848 

Judgment on, 847, 848 

To general term, from supreme court, superior court and common 

pleas. New York, Arom judgment on direction of single judge or . 

referee^s report, 848, 344 

From order of single Judge, 849, 846 

From recorder's court, 849, 846 

Fromcounty courtorjadge, 849, 846 

From order made oat of court, 860. 846 

To review justices' judgments, 851, 847 

tocommonpleas, when, 8(0, 849 

to county court, 862, 840 

proceedings by appellant, 868-366, 861-854 

a stay of execution, when, 357, 854 

proceedings by respondent, 360, 866 

when to be heard, 3«4, ^. • 959 

when dismissed for want of prosecution. 

864, 7! 860 

hearing to be on original papers or certi- 

fiedcopies. 865. 860 

judgment, how given, 866, 863 

new trial on, 86^ 866 

costs on, 388, 871, 864,867 

From surrogates* courts, 471, 814 

Superior court. New York, transferred cases, 50, 86 

Courtof Appeals, jurisdiction or, 11. 883, y 13,285 

extent of Jurisdiction, 12, 14 

judgments of, how pronounced, 14, 18 

terms of. 18, 17 

causes on calendar, 13, 17 

preferred causes. 18, ; 17 

when mfy be held, 16, 19 

adlournment of, 16, 19 

rehearing in, when. 14. ■. 13 

opinions in, when to be filed but not published, 14L . . . 18 

rooms to be provided for, 16, 19 



\ 



830 lin>X3C, 

AppeBani^ paoi. 

DtJlned (soe App^tUi 8Kk ...... . . .^.•... . . •'•«« .%* ».. <« «..^ . .^ * Ml 

Appeartmei^ 

Notice ot effect ot949i.v% *.^... 1<K1 

Ofinfiint, tobebygnardUn, lUlk 19 

Yolimtary, equivalent to service of summons, 189, lOS 

In what cases, 178, 179, 194,116 

Of female, 179 196 

Order for, of whom obtained, 180,.... ; • 196 

When to be made, 181, .; IST 

Prerequisite of making order (undertaking), 198, 19T 

Order for, when to be made and what to contain, 188...... 198 

to be delivered to sheriii; 184, ..... 198 

copy to be delivered to defendant, 184,..........;.......- m.»...« * 198 

eflbct of not delivering copy, 188, 188 

how executed, 186, .....;......... 1S8 

Defendant, how discharged from, 186, :.;.... 199 

Order 1<n:, motion to vacate, 904, — 166 

If plaintiff nerlect to enter judgment or issue execution defendant 

may be <jSscharged from, how, 988, 190 

(See Bail ; Deposit ; Sheriff.) 

AmouU a$kd BatUrjf, 

Action for, 64, m.......^.. .»...-.... ........m. 44 

On board merchant vessels, 66, 65 

Time of limitation, 98, 68 



liable for costs, $91, ....' 981 



Of thing m action, action biv 119, ' 77 



AsHffn&r, 

Of thing in action, when may not be a witness, 809, 98T 

Aisiffnmeni, 

Of ^.hing in action, offset of, 119, , 77 

AsHftani JmUcet' OburU, (See Justices' Courto.) 

Style oi; 66, » 96 

Atta^tinent, 

May issue, in certain cases, 997, 145 

From whom to be obtained, 998, 145 

How obtained, 929. 146 

Before issuing, plaintiff must give undertaking, 980, 146 

To whom directed, 981, : « 147 

Several may issue, 981, 147 

Sheriff's duty thereon, 9S9, 147 

Proceedings on, in case ofperishable property or claim of third party or 

interest in vessel, 988, , 147 

On shares in stock of anv association, 984, 147 

On propertv incapable or manual de]iv«rv,SK,. 148 

Defendant to fttmish sheriff with schedule ofproperty, 996, 148 

Sheriff's duty where Judgment for plaintiff, 997, 149 

Action authorized to oe broug it by sheriff may be prosecuted by plaint- 
Sheriff 's duty where judgmeii t for defendant, 989, . . . . * 160 

Proceedings to dischme, 940, 941, 150, 151 

Sheriff to return, 949, ....... : 189 

Fees to sheriff on, 9«L J68 

Plaintiff to cause affidavits on which procured to be filed, 999, 146 

Court may order sale of property attachedLwhen, 997, 149 

IVotioe or application for safe to be given, 987, 140 



OSMDUtrlet-Attonn]r,M. .-,.,' 

AttomvOmeral, 
ActltmB br, In place of EClre flu^As anil qao nmnto. In whu a 

4a»-t«,......r. .7: 

TlMdingt In action b^, reiUlcatlon of, lt% 



BrUklngi oC to plalntlfl; IB« 



Balantt 0/ Atemmt, 
icconni), 

Bat 

a »g*liiit directon o^ KM, 



Bond, 

OfMlMtT, MHonoclnJnitlceB'conrl.Ba, ... 
Carton jadgmcnt, boiT entered on, 434, 

By-Laio^ 

-oitmlli 

«, action on, 67, . . 



DteorponHonof New Toik. action on, 86,... 
C)fclti«,actl " 



CleA to snier iHne on, StM, , . 
iMaea on, bow dlspoar' "' " 

OTooiuta of appsala, cc , , 

(Bob laaoe.) 

To nrlsw ertdanoa, and how aatUed, M8, 



338 IKBBX. 

When it accrues where mntasl acconHtH, OS, 69 

In cases of fraad, 91, 67 

Rerlyal oi; 110, 76 

Chamders, 

Bosiness at, 87, 85 

Order at, how vacated, SM, 98S 

appmlftom to general term, 848-350, 944-946 

Cftarter^ 

Action apon, of corporation of Hew York, 66, 66 

ofcitie8,OT, • 67 

dreuit OowtSf 

Etepealofstatntes relating to, 17, .' 90 

Nnmber of terms of, 90, .* 99 

Bow appointed, 99, '. 98 

Bxtraordtnary, now appointed, 98, 98 

E*Iaces and times of holding, 94, 94 

Where to be held, 91, 99 

Proceedings when judge unable to hold, 96, % 95 

Supervisors or sheriff to provide room for holding, 98, 95 

dreuit Judges^ 

How designated, 99, 98 

Appointment of, to be published, 96, 94 

Unable to hold circuit, 96, .' 86 

Shall transact business out of court, 97, 96 

' Civil Actitmy 

Defined (see Action), 6, •••• 4 



Cl(Am and Iklivery qT I^nwnal Properttf, 
(See Personal Property.) 

CUrky 

Defined, 466, 811 

Duties of^ on entering judgment, 981, 191 

on appeal to transmit copy, notice and roll to appellate court, 

on confession of judgment, 384, 978 

to keep a Jadgment book, 979, 190 

to attach papers to form a judgment roll, 981, 191 

to compute interest. 810, 997 

to insert costs in judgment, 811, 997 

Fees to, 189, 819, 98,998 

C&mmUtee, 

Of person of unsound mind, service of summons on, 184, 94 

Common Law^ 

Bule of, as to construction oi this statute altered, 467, 819 

Of other states, evidence ol, 496, 990 

Common FUas^ late Courts qf. 

Powers o^ conferred on county court, as to ferries, fisheries, etc., 80,« . . 80 

Common Pteae, New York Court o/^ 

Jurisdiction, 88. 84, 88,84 

Terms of, 86, 86, 86 

tfudgment of, 87, ■ 85 

May review judgment of marine and justices* courts, 84, 84 

Removal of actions in, to supreme court, 88, 84 
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Oomplaint^ paob. 

The Unit pleading by pUlntifl; 141, 108 

What to contain, 149, IW 

May contain several cansee of action, 167, 117 

In actions of libel or slander, 164, 116 

Items of account in, 158, 118 

Material allef^ations in, 168, 118 

No copy need be served with summons, 180, 90 

Supplemental when allowed, 1T7. 123 

If amended, copy must be served, 146. 10^ 

Service of, where publication ordered, 18S, .*.. 96 

Filing of, 416, 297 

In action where no personal claim, 181, 90 

In actions a{2;ainst several defendants, may be dismissed lor neglect to 

serve summons on some defendants, 274. 188 

(See Pleading ; Amendment.^ 

OompfwniM. 
Offer o^ 886, 887, 275,276 

vomptUatUmy 

Oftime,407, SM 

Oonditionai SxafMnatUm^ 

Of party to action, 890, 277 

CkmdUion Preektenty 

Performance o^ Iiow pleaded, 168, 114 



Oonfetdkm 

4 

courts, 68, 48 



Of iudgment without action, 882-884, 278 

Injustices' 



Oo/^iding Claims. 

To real property, 449, ". 837 

To personal property, 216, 189 

Constables, 

Time of limitation in action against, 92, 68 

Construction. 

Of pleading, 169, 114 

Of this Btanite, common law mie not to apply, 4fft, 812 

Contempt, 

Service of process, to bring into, 418, 297 

Proceedings for. not affected, 178, 124 

Disobeying order of judge or referee, 802, 211 

In not attending examination, 894, 279 

Controversy, 

May be submitted without action, 872, 200 



Copy Pleadings, etc., 

lal,269, 

May be substituted, wfiere original is lost or withheld, 422, 296 



Plaintifftofhmish, on Jury trial, 260, — 179 

' ited,whc " 



Coroner, 

Dutvof, where sherlir a party, 419, 206 

Action against, for escape, i«, 68 
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Actions agaiDBt. 134, 186, ,..■........!.....,., .....^•••••* •v-^-« 1?4-98l 

Moneyed, to enforce payment oi bills of^ 106, ;..'... ,.,', 75 

SilBpension of business of^.394. .. ^ 1^ 

By-law or charter, action on, w, 67, «.>.;.! ^. '. . . 66, OT 

Beli^oaa, sale or mortgage of real property, 80, . . . — s,.... S8 

Foreign, actions aeainst, 427, 80O 

service of summons on, 186, .» 98 

actions against, in place of quo warranto, etc.-, 489, 480, ...... 801, 809 

CwtSy 

Former laws respecting, repealed, 803, 813 

Defined,808, 8ia 

Of conrsei, to Dlaintlff,wben, 801. ......; . i 81S 

defendant, when, 806, ..... 814 

In other cases, 800,..:........ 815 

Amount of, when allowed, 807, 881 

Additional, when allowed, 808, ., 884 

how estimated, 8(w, .. ,vi.. . fgj 

AndinterestfWhenallowediSltX,;:.: ... :. ....^ 837 

Of postponement, 814, 838 

How adjusted, 811, 1 . ." . 887 

Notice of adjustment, 811, ..«...« . .« .-..'<.-..'.'.'.'.'.''.'...'."' 837 

Motion, 816 ,, 829 

Of Judgment by confession, 884, >.. 878 

When answer of title in justices^ court, 67, 60 45, 4ft 

Inactions removed from courts of Justices of the peace, 61, 47 

On review of special proceedings in inferior court, 818, 880 

surrogates* decrees, 818, 880- 

In Actions by infants, 816, 889 

executors, etc., 817, 830 

in name ofthe people of state. 819, 880, 880,881 

where cause of action assigned. 881, 881 

settled before ludgment, 808, 833, 884,831 

against several defendants^ 306, ...... ... 816 

On appeal, when in discretion of court, 806, . .'. 816 

from justices* court, where judgment affirmed, 868, 864 

reversed, 868,.... 864 

affirmed in part, 868 864 

where judgment paid or collected and 

afterward reversed, 869, 864 

where recovery by one party, and award 

of costs to other, 870, 864 

amount of costs on, 871, -. . . . ... 867 

After notice of no personal claim, 131,. 90 

In proceedings supplementary to execution, 301, 811 

Security fot, when may bo required, 317, 880 

When may be used, 336, 144 

Counter Clalmt 

Defendant may set up in answer, 149, — 107 

What may be set up as, 160, 100 

Reply or demurrer to, 168, 117 

Oouniif Court. 

Certain suits in, transferred to supreme court, 68, 48 

Statutes relating to, repealed, SO, ,....- 86 

Jurisdiction of, 80,... •• * 80 

|[ay grant new trials, -80, 30 

Terms of, 31, 30 

Jury in, Sa. : 31 

Transfer of suits to, from mayors* and recorders* courts, 38, 84 
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JlldginentiSi<mlUiiig'jcittlc6i8tn»ieoript, 68^... 49 

In snpplementary proceedlngB wlien Jadge iocapacitated, 888, 906 

T^nuuifer of suite in, where jadge incapable of acting, 80, 80 

C&unty Judffe, 
Bowers oi; in acttona in supreme ooart,408, 



OrwUnal AeHon^ 



Defined, 6, 



a •«»••««•■ 



OowiqfAppealt, 
(Bee Appeals^) 

OourU, 

In general, enumerated, 9, * T 

Junsdiction of, 10 (see title of each court), ....' 7 

Of superior court, appointment of, 89, .....'« ',.:''',.'. ' ' ' '85 

salary of,89, 86 



Criminal CbnvencUion, 

Action for,M, ..;;.:;.;..:; ; ;.....; ......„.«..v.. ;■......:.... « 

, Umitetion oi; 91, ; ;^«.. :.... 07 

D. 

Of party to aetioui .effect4>i; 181, ..<.. 84 



Of Justice^ 868^. 

Ififfect oi; on time of limiution, 108, 74 

Jkbtort, 

Absconding (see Attachment). 

Of judgment debtor, proceedings to examine, 894, 907 

Action on, within what time, 90, 07 

(gee Judgment on fitilure to answer), 848, ..........;'. 161 

Definition of, 70, 60 

Hay demur or answer, 148, 1(M 

Who to be made. 118, « 88 

Joinedas, 119...... 83 

Where name of, unknown, 175. .* . . 188 

Entitled to copy order, etc., when arrested, 184, ;....; 138 

How discharged from arrfest. 186. 139 

BurrenderoffindlBchargeof bail, 188......... 180 

Hay be arrested hy bail, 189, , «... .... 180 

How he may exonerate halL,191, .............. .v ....^.. 181. 

Hay give notice of Justifying bail, 198, 133 

Hay make deposit instead of bail, 197,.. 188 

|f Judgment in fkvor of. deposit returned, 300, 184 

Anrested, escape-ef, 801, 18d 

Hay apply to vacate order for arrest, 804, i.. ...... ...'...< 186< 

reduce amount of ball, 804., 185 

In action where claim of deliyary of personal pn^rty made, proceed- 
ings by, 810-818, ., 188,189 

♦29 



342 INDEX. 

Whenmavbe pntin, 144> 104 

Within what time to be pat in, 143, 104 

What to specify, 14S,..., 105 

When right waived, 148, 106 

And answer, when allowed, 151, 106 

To a reply, when allowed, 166, Ill 

Amendment of. 174 18i. 

Party may be allowed to plead oyer ^fter decision on, ITS, 131 

Proceedings on judgment, 260, 181 

FriTolona, iadgmeni on, 247, 16S 

(See Issne ; Pleading.) 

l>epotit. 
In enofbaiL (See Bail ; SheriiT.) 

Determination qf Oonirovertyt 

Powei of oonrt to effect, 122, 86 

Deviaeet qf Judgment DeMor^ 
Proceedings against, 876-881, 971,272 

DieaMhtiee^ 

What are, 88.101, 66,78 

When not available, 106 16 

When two or more exist, 107, 75 - 

Of party not to abate action, 121, 84 

(See Limitation.) J 



DMureements, 

To be detailed and verified (see Costs), 811, W 

Retam on appeal may be charged as, when, 8^, 



DUoovery^ 

Bin of, abolished, 889, 277 

substitute therefor, 890, 277 

Dittrained Propertif^ 
Doing damage, pleadings in actions for, 166, 115 

District, 
Definition of, 466, 811 

District Attorney^ 
Action by, for penalty, 96, 69 



Divoros, 

Publication of summons in action for, 186, 96 

Actionfor, tobetriedby Jury, 268, 164 

Doek^ing Judgment, 

(See Transcript.) 



I 



District Ckmrts in dty'qf New York, 

Jurisdiction of, 66, 56 

Stenographer in, 66, 66 d 

fees of, 66, , 66 4 

IHiMon, 

Of remedies, 1, » 8 

Of act,8, 4 
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INDEX 843 

J)oeument, paok. 
(See Fiaper.) 

Jknper, 

AdmeMorement of, in county court, 80, 80 

Habitual, eaf tody of, 80, 80 



When act to take, 478, 815 

JMarging Time. 
(See Time.) 

On real estate, 80, 64 

• 

Writ of. abolished, 828,. 283 

In pleadinff (see Amendment : Variance). 

Not afTectme snbstantial rights, 176, 128 

merits, 366, 263 

Eecapey 

Action for, limitation in, 04, 66 

IMdence^ 

Written, admission, etc., of papers, 888, 276 

Verbal, of party to action, 890, 277 

interested, 398, 381 

of assignor of chose in action. 899, .... 287 

(See Witness.) 

of foreign laws, reports, etc.,^^ 299 

reriew of, 268, 180 

To decision on matter of law at trial, how and when to be taken, 368, ... 180 

Writof, modiaed,288, 194 

When it may isene, 283, 194 

After expiration of time limited, can only be issaed by leave of conrt, 

284, 195 

Leave to issue, how obtained, after live years, 884, 195 

When leave not necessary, 284, 196 

Kinds of, 286, 197 

Process of court, 286, 197 

Need not be sealed, 286, 197 

Form of, and what to contain, 289, 190 

Against property, to what- sherifTs may be issaed, ^, 197 

May be issncd at the same time to difllBrent connties, 3 ^7, 197 

Aeainst the person, when and where may iscine, 2b8, 198 

When and where returnable, 290, 300 

Against married women. 287, 198 

On ludsrment by confession. 884, 273 

On judgment for recovery of personal property in justices^ courts, SB, ... . 43 
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On judgment injustices* court, 64,. ;,>......«. :.^ 

Bxisting law, not conflicting, retAined, 291, 

Proceedings supplementary to, 902, 

Returned unsatisfied—judgment creditor entitled to order to examine 

Judgment debtor, 292, .......*.. .,.. 

Order to examine Jndgmeiit del)f or, liow <*ind from Whoin obtained, 292, . 

Warrant instead of oraer may issue in certain caises, 292, 

Examination of Judgment deotor, bow bad, 282 

Judgment debtor ta give bail -for hie appearance, etc.^ or. be coqimitted. 

After return of, unsatisfied, debtor to Judgment debtor, may pay sherifi 

«8, 

After return ot^ nnsatisfled, debtors to Judgment debtor, may be ex- 
amined, 294, 

Witness and party may be required to.attMid and be examined, 296, 296, 

nefcrence may be ordered, 296, , 

Judge may order property to be applied to liquidate Judgment^ 29t; .'.". .^. ' 

Receiver may be appointed, 296 (See Receiver), \ 

Receiver may sue, 299, 



oay 
alio 



Costs and allowance to witness, 801^ 

When county Judge incapacitated from acting, 292, 



And administrator not to ItjB sued in Justices* coorts, 64, 

May sue without Joining party interested, 118, 

Costs in actions by and against, 817, 



Law, retained, 4if2, . 



JEteemption, 



Suits, provisions as to, 466, 

limitation not to extend to; 74. . . . 
Rules of supreme court, abrogated, 470, 



JBnistinff^ 



O party as Jt witness, 1190,.,. 

Of co-plaintiff or co-defendant^ 897, .. 



PA6I. 

62 
200 
204 

204 
204 
204 

204 

204 

206 

207 
207 

208 
209 
210 
211 
206 
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78 
280 



815 
818 
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Issue of (see Issue), . . . . 

Judgment on, 246, 

Action for^ limiting, 98, 



P. 



Failure to Amwer^ 
FaUe Jmpritonment, 



Feigned Jssw^ 
Abolished, and substitute therefor, 72, 



Arrest of^ 179,. 



Jf^emale, 



FnrieSt 
Jurisdiction of county court as to, 80, 



When mj. he used, ITS,. 



FidUious yame^ 



161 

68 

00 
126 



i 



m 



1 



a4s 



Ple«d1iifra.41ft, .;.: ^.... ' 

Notice of lis DendeiiP, 181, OS 

Tnnacript of tadgment, », 198 

JnrifidictioBOf ooiiiit70oiirtMto,8Q»..,....,.k. 80 

Foreokmuv of MortffOffA, 

In coanty court. 80, 80 

Notice to defendant in actionsfor, 180,.. 90 

I^ortiffn CorporatUm, 

Denrice of eunmons on, US, ........-..•..••« OB 

Action against, 4S7, *. .....:... 8j0 

IkjrfeiUd £ecognizttnee$^ 
FroceediniTs for remisBion of; 80, 80 

Frauds 
Action for relief on ground of; 91 6T 

Frivolout^ 
Answer, reply, demurrer, Jadgmenton, 847,..: • 188 

Further TIum. 
(See Time.) 



O. 

Oentral Sestiont qf the Aaof, 

When Jory to be snmmoned for, 88, 81 

> ♦ 
Omeral Temu^ 
Of snpreme oonrt, 18, ;... ; - 81 

Of paper, admission of; 888, ,..,. 878 

To appoint terms of npreme court, 83, 38, 88 

To designate Judges, 88, 88 

To transmit appointment to secretary of sute, 90^'. ..v....; .•• ' -84 



09ee Infiuit.) 

S. 

BdbUttal Drunkard^ 



Care and costody of, 80, 

Bdrytoeof summons on, 184, 



ffamiittm Cofmty, 
With Fnlton, when one ooanty, 80, 
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Selrs^^.^ f^ Judgment Debtor^ paox. 

ProoeedingB Against, 87&^1, '. Sn,STI 

EighSeas, 
Aseanlt or impriBonment on, action for, 66, ! 96 

Husband and Yfi^ty 
Action by and against, 114, . ; : 78 



L 

ImpeachmenJU^ 

Conrt for trial of; 9, 7 

InfanJUy 

Mnst appear by guardian, 116, 79 

Guardian of; how appointed, 116, 81 

mnst give security, 490, 308 

service of BummoDB on, 134, 94 

responsible for costs, 816, 239 

Sale of real property of, ao 80 

Specific performance by infiint heir, 80, 80 

Irtferior Courtis 

(See Marine courts ; Justices^ courts ; District courts.) 

Review of special proceedings in, 818, 380 

Jr^ndiont 

Writ of, abolished, and order substituted therefor, 818, 140 

Order« in what cases granted, 319, 141 

when granted. 330, 141 

after answer, 331, 143 

security upon granting, ^KK, 143 

to show cause against, with restraint in meantime, 338, 143- 

to suspend business of corporation, 334, 148 

how vacated or modified, 336, 143 

vacating. of; how opposed, 336, *. 144 

effect o^ on time of limitation, 106, 75 

by whom granted, 318, 140 

Injury, 

To person or rights, limitation in action for, 9] , 67 

Insane^ 

Flaintiir, limitation of aetion by, 101, 78 

Intohenl, 

Voluntary assignment by, 80, 80 

^upeetion. 

Of writing, how obtained, 888, 378 

Ir^fttmuUion, 

In nature of quo warranto abolished, 438.............. 801 

actions in place ot 439-446, 301-806 

InttaUmmty 

Action fbr, onbond, 68,. 43 
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Instrument^ tmder «mi^ pacu. 

Limitation of action OIL, 90, 67 

Interett, 

All parties te, to be joined, 117, 88 

exceptions, 117« 82 

Not a disqnaliflcation of witness, 396,.... 281 

In addition to costs, when allowed, 810,*. 227 

Beal party in to be plaintiff, HI, 77 

Iffdevant matter^ 

To be stnick out, 180, •. . . . 114 

When it arises, and kinds of, 248, 168 

Offact, when it arises, 250, 168 

law,24», 1«8 

law and fact may arise, then issue of law to be tried first, 251, 164 

fact to be tried by j ury, 268, . . 164 

exceptions. 253, 164 

to be tried by court, what, 254 165 

in supreme court, bow tried, 255 166 

All to be tried before a single judffe, 266 165 

Notice of trial of, when and by whom, 256, 168 

Note of, t<» be fhrnishedto clerk, 236, 168 

what to contain, 256, ; 168 

clerk's duty, on receipt of, 256, 168 

On calendar, howdispfn^edof, 2CT, 171 

Hay be refei red by consent of parties, 270, .. : 182 

without consent of parties, 271, 1>^ 

Either party ^viuk notice may bring to trial, 2M, 1T8 

Feigned, abolished, 72, 60 

Items qf account^ 

Not to be Inserted in pleadings, 158, 118 

How to be delivered, 158, 118 

Further bill of, 168,.. 118 



J. 

Joinder^ 

Of caupes of action, 167, 117 

Of parties, 119, 82 

Jtrint IkbUfrSy 

Heirs, devisees, legatees, and tenants holding under a judgment debtor, 

proceedings at^aiust, 375-381, 270-272 

Not oriifiaally sutn naied, may b j summoned after judgment, 875-881,. . 270-272 

Proceedings against, 136, 101 

Judge^ 

Business out of court., 27, 25 

Proceediusrs before, in first judicial district, 27, 25 

Inability to hold special terms, etc., 26, 26 

Ck>unty, powern of, in actions in supreme court, 403, 293 

Disobeying order of, 802, 211 

Judgment^ 

I)eflned,245, ^ 168 

On failure to answer, 246, IKI 

On frivolous demurrer, answer or reply, 947, 162 
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PAGE. 

* » . * ' . * 

On Terdlct, subject to the opinion of the conrt, 365. 3^ . .^ , . . 176, 836 

Hay be for or again st one or more of plalntiflls or defendants, S^V 188 

Hay determine ultimate rij^ht of parities as between themselves, 274^ 186 

Hay render Judgment against some defendants and leave action to con- 
tinue against others, Jp74, ...... . * ....'.i.t.... 188 

May grant affirmative relief- to-defendant, 274, Ij^ 

Ck>urt may -disn:kiss> eomplaint-against- some defMdante, S74, . ; 188 

Amount of relief if noAoftwer, 375,. ....;... 189 

Where damages recoverable, rates of, 376^^. 189 

in action to recover personal property, 377, 189 

To be entered on direction of smigle jildge, subject to review, 378, 190 

To be entered on rcport.of . refeceeSv subject to review^ 378^ . * ^ .«..*..... . / ^190 

Book to ^e kept, 379, 190 

Judgments, how entered in, 280, i 190 

Judgments entered in, what to specify, 380, .... i 190 

Boll, party may ftirnish, 381, : Iftl 

clerk to form, when, 380, .. ..:.... 191 

- where cbntroveisy submitted without action, 878, — 370 

onappieal, 367, -. 368 

On filing roll on iudgment directing payment of money, may be docketed . 

and become a lien on real property, S^ 193 

How enforced, 385 (see Executions), 196 

By confession; 63, 883, 884......... 43,373 

Action on, 63, 71. '13,00 

How pleaded, 161,.. 114 

Not to be reversed for certain errors, 176, ,... ..^.... 123 

Of court of appeals, with what concurrence, 14, '. 18 

Of supreme court, general term, how pronounced, 19, 31 

Of justice of pieace, docketing of, 63, .. > 48 

Ko lien on real estate, unless for $85 damages, 68,. 49 

Beversed, effect of time on limitation, 104, ^ 74 

Belief from, in casiB of mistake, 174, ; • .... 133 

Against married women, 374, 188 

Lien of, may be released pending appeal firom, 383, 193 

' Jitdgmeni Book, 

"Clerk to keep, 379, ..;..;; 190 

Judgment OredUor, 

Allowance to, when examined as a witness, 801, ill 

Judgm£i^. Xlebtot^ 

Deain of, after Jndgmefit, proceedings against heirs, etc., c^ 976, 371 

JutisdieUon of Court. 

(See title of each court.) 

Continued, except as altered, 10, 7 

Wlien deemed acquired, 189» 101 

Jvrore^ 

For Goiinty ctonrtfs and courts of BessionB, 88, SI 

Jurjt* 

(See Trial; Verdict*) '- 

Jiutioetf 



Butlea. where return ordered, 860, . , , 

gervice of order on, 860, :...... 
'ee to, for return, 871, .. . 

Semoval, death or Insftnlty of^ after appeal firom and before return, 868, . 
Goneontot office^ 861,.; ..;...;. 
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JugOeal* Cbfffte, Pagv. 

Ip city of l?ewToirl(v9t7]e'Ofi 96%« «..>-'..•«.'... ;»'.»:• «.% .,«•* (^ 

Jnrisdlction of, QjS.. .^:,. . ......i........ ...... 4 ....v.w>w...»..,.-.«» 66 

Of cltlee,iui:iwllctIon of, 67,.,,.,, ,,,,..»,;,..;..,., W 

Ctoneral pro vieions as to« 0iS, . , ,...;.. ^ -. 68 

Actions u)» wben Appeal .Ax>m, to court of appeals^ 11, ^ ...... . 18 

ISevlewof Jadnn^nt6Qi;.9C^S,... ..v..... .^ » S4§ 

Certain provisions pf revlsiBd vtat3t«» a« ^o jnrladictioa ot^ repealed, S^ 87 

Bepeal not to affect actions coiiiineoced,.^3, ^ ,..,. .,..^, 87 

Jtistiees qf the Beaee^ / 

Courts o^ amendment of 'Statntes ir^ting (0% 63,. . .' 87 

Jurisdiction of 68,64, .*^.; ..:.. ^. { 4S,48 

proceedings in, in actions to receiver 'possession oi penonal proper- 

ty,fi8. 4S 

Proceedings where title to real property in qnestieoi C6, et seq., 44 

where several causes of action, 08^ v; 48 

mleein,64, ,. ., 68 

To give transcript of Judgment, 68, ^.. 49 

Appeals ftom, 8w, , SGI 

costs on, 871,... ^.. .,...- ... 887 

Actionson judgments.oi; 71,.. 80 

Jug^ficatiim. 

How pleaded^ 166,... 116 

Of ball, 196............ 188 

Of sureties, 844, 848 



Xondu, 
Howaifected by Judgment, 888, 180 

Xatos, .«to., 
Of other states, etc., evidence of^ 486............. ..• , 



Legal Nctiees^ 
Publication of; 486, wi....«v.... 
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Action to vacate, etc.,446} 806 

jDn grants of real property, 77, 68 

On real property, how obtained, 68, 88^ 48,198 



•■• LiadUUp,- ' •' r.' ' ■■'•>..i 

Created by statate, action forf^,!||rij^n ijFh^t.^^;^« ^ 

LUfd, ■ ■ ■ 

Pleadings in action for, 164, 166. ...^...- 116 

Within wliat time action to be brought, 98, 68 

Awuon lor, oa, . v..^^. .r*.*-.....*. ...-v^.'.'v.'. .-. .-.■.■ -v. « .....•.'•t.. ...•••k>.»»».....«t .•^.u. las 

ZAmUiatkn,tlnUqf, 

Bepeal of statutes as to, 78, v""--t $1 

Inaction to xepdver real proiwrty, 76, et seq....... .^.., (p 

Ipotheractions, 86,. ..:........:!..;:.....:^. •'.•;. ..J.... :......;. • '64 

In CMcs of disability, 88, 101 ,66, 78 



30 



' I' 



p^ 



1 



850 IKI>EX. 

PAcn. 

In Action on bills, etc., of a moneyed corporation, 108, n 

against moneyed corporations, 109, 76 

or asBanlt and battery, 03, flB 

for balance of accounts, 96, .... 69 

on contract, 91, €7 

on sealed instrument, 90, 6lf 

against sberlff, or coroner, or constable, 92, 94, 68 

for crfm. con., 91, 67 

on a iudgment or decree. 90, 67 

for false imprisonment, 96, 68 

in cases of mind, 91, 67 

for taking, detaining or injnring goods or cbattels, 91, 67 

for injury to person or right, not being contract, 91, 67 

on statutes for penalty or forfeiture, fiS, 96, 68, 09 

for trespass on real property, 91, 67 

for libel or slander, 93, 66 

not specially provided for, 97, 69 

in name of people, 96, 69 

Where defendant out of state, 100, 72 

Where ei»her party dien, 108, 74 

Aerainst alien enemy, lOiS, 74 

Where Judgment reversed, 104, 74 

Where action stayed by injunction or statutory prohibition, 106, 75 

Where two or more disabilities, 107, 75 

Effect of part payment on, 110, 76 

How case taken out of statute, 110, 76 

2A8 Pendens^ 

Notice of. laa, 98 

Cancellauon of record of, 183, 98 

Locid Actions^ 
Which are, 128, 125, 86,87 

Pleading or paper, copy substituted for, ^8, 298 

Docket or record injustices* court, 71, .j . 60 

Lunatic, 

Care and custody of, 80, 80 

Service of summons on committee of^ 134, 94 



JfoU, 
Service by, 410-418, , 896, 

■ 

IfaUcUnu ProueutUm^ J 

Actionfor,64, •• •••••• 48 

Jfandamutt 
Proceedings on, not altered, 471, 814 

Marine Oourt, 

Jurisdiction o^ 65, 66 

General provision as to, (H, 66 

No appeal flrom action In, io court of appeals, unless by order of general 

term, 11, 14 

Beview of Judgment oi; 86^ 858, 88, 



INDEX. .851 

Marriagt of ParUet^ pagb. 

To action, efltet of, 191, 84 

Married Wommi^ 

Action by and against, 114, , 78 

Judgment against, 974, 188 

Bzecntion again et, 987, *. 196 

Material MUgation, 

When taken as true, 168, 118 

Material Variance. 
(See V^ariance.) 

Mayan' Courts^ 

Jurisdiction of, 83,.. .. 83 

Transfer of canses in, tD connty court, 38, 84 

Mer^anVs Service^ 

Action by or against persons in, 66, 64 

Merger, 

Of right to prosecute, 7, 4 

Mistake. 

(See Amendment: Variance.) 

Belief from Judgment talcen against by, 174, 199 

Martgoffe, 

Foreclosure of, 80, 80 

Of real property of religious corporation, 80, 80 

or real estate of infimt. 80, 80 

Action founded on, serrice of summons in, 186, 96 

Motion. 

Whatisa, 401, 991 

Howmade,40i, 291 

Where made, 401, 991 

Notice of, 409, 999 

l^ransfer of hearing o(;408, 998 

• CkMts o^ 816, : 999 

Affidavit of a person reftising, how obtained, 401, 991 

Decision of, in certain cases, within what time, 401, 991 

For new trial where made, in first instance, 966, 176 



N. 

■ Name, 
When defendants, unlmown,176, 198 

yew PromUe, 
Must be in writing, 110, 76 

yonrreeident DdnU/re. 

(See Attachment.) 
Seryice of Bummona on,186, • 98 

Whea and how seryed, and what to contain, 966, 188 



To b« In urttlng, «8, _. »M 

Bervlce or, 408; .^. MB 

by mall, when. 410-413, SBS, fflS 

on «tloniej, when, 41T, SOT 

on dsiendant who «pp™™, 41S, . . . , *9T 

on psrtyontof 8Ule,416, »T 

lo brlnj; Inlo amtempt. 41S, KIT 

Langtb of, on peraonEl sbtvIcb, 418, 888 

on null •errl™, 41S. ..„■»» 

1*6*1. pnblifallon of, «B, M9 

On motion, length, ««, , *M 
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Oath, 
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BcTTlce or (>M Berrke). 



Admlixion or, 888, 

Pradncflanor,Stt,.:. 
Prinllns, COM ol, Wlloi 



Who lo b« (8m FUlntlff ipcnadaa^ 






Of ml pitopttty, Mtlon to/t^ ^^^ •••• .d.«r. •....« ..•..i. 

conntjoonrt naeJorlBdictionoi; 80, ................. 90 

iiotl^of no i>6no]ua claim, iaO|........... <.. iV 

JHtrtntrtf 
Where somaonly made partleB. 188. i.. 101 

Service ^ Bommona oii,18B,....v..>...v,..^..v...........«^. 96 

... • • J\if^ to'jitf^lofi, .. . 

KT»m1natlon of, 880-898, «..>-..,. «.^« STT, 878 

may be Febatted, 898, . .^ . — « <.«>..«.,.........:... 878 

for oo5>laiiktiff or defendant, 897, ^. , 880 

Examined on own behalf 804-807, .« ,,.. ^ ■• 879, 880 

Beftuing to be examined, 894, M 
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Time of Dmitatlona in, 98,..:... :......:........•.'.. .;. Itt 

jnma^, ^todn- dy iSVo^u^ 

Aetion fbr, 98, ........... 6^ 

Iieopif8^<^.atatSfAetk>iu>^ 

•Time of Undtation (see Limitation), 98,.. 80 

Cbatainactiomiby, 819,830,.... :.. ........:................ «M,8U 

JVlj^OfffldlUW, 

How pleaded, 188, ..v. ...... ...4 .wi. ' 114 



BcecatloBacainBt,.a88r880, :.....<.. m-: 

aJeflned, 468........ ...••>-r**.).r*ik'c*'ar«>^.«i-.^«.*!<«..M**' ■ 811 



fii action to recover, plaintiff may daim delivenr of;a06, 188 

ftoceedings by plaintiff, wbere delivery claimed, 807, « . : 188 

J|eqai8itiontoBberifftotake,806,.... ,..., , m 



ftoceedings by plaintiff, wbere delivery claimed, 807,. 

~ ' ' ' LtoBnerifftotake,806,.... , ««•« 

iherUf'i dnty thereon, 800-817, .:...... 187,140 



FroceedingB by defendant, 810-818, 188,189 

where property claimed by It&ird party, 818, 189 

Judgment inaction to recover, 877........... .«.....^. 180 

l^ecation for delivery of poaeession ot 888, 889, 197,199 

Z Pertonal daUn^ 

Koticeof noitl80,...' '...' 90 

Defined, 70, 80 

Whotobe,lllj ^ 77 

Omntee of land may make grantor, hie heirs, etc., plaintlA, when. 111, . 77 

When party reftieee to be made, 119,. a 

^ case of change of interest, 181, 84 

All parties in interest tobe, exceptionB, U7»119, 88 

Married women, 114, 78 

Infknt,115, 79 

Xaysneforaelf and others, 119... 88 

Lot attachment, may sue in'stead of sheriff, 888, .«, IfiO 

When deemed- to bave accepted bail, 198, ;.. 181 

80* 



W' 
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PAOV. 

lii action to recover perBonal property, rights of (see Personal Proper- 
ty), 206 : lae 

To famish court, with copy summons, pleadings, etc., on jury trial, S60, 1T8 

FUadkunjgy 

Rulesof,140, .'. 103 

Oral, in what courts, 64, 53 

Lost, copy may be eubstitnted for, 433, 898 

To be subscribed, 167, 117 

When and how to be verified. 167, 118 

In actions by attorney-general for real property, 167, 113 

Need not contain items of account, 168, 118 

Several causes of action may be united in, 167, 117 

A judgment, 161, 114 

Performance, 163, i 114 

i& private statute. 168, 115 

In actions of libel and slander, 164, .166, 116 

to recover real property, 166, 115 

Construction of; 160, 114 

Amendment of, 173, 130 

Variance of, with proof, effect of, 169, 119 

Material allegation, when taken as true, 168, 118 

when to be deemed controverted, 168, 118 

Error in, may be disregarded, when, 176, i 138 

To be filed, 416, . ..' 397 

Indefinite or uncertain allegations in, 160, 114 

Irrelevant or redundant matter in, 160,. 114 

Supplemental, when, 177 (See Complaint ; Answer : Reply ; Demurrer), . . 133 

In supreme court in actions discontinued before a justice, 61, 47 

Tosb-QJSieey 

Affidavit of deposit in, 188, , i08 

PoO^poMment qf Trials 

Conditions of, 814, 888 

PrfuAhM and Bides, 

Inconsistent with code, abolished, 469, 818 

Retained, 469, , 818 

Of justices* courts, 64, 68 

To be settled by Judges, 470, . - ; 318 

Precedent Ckmditkme, 

How pleaded,.163, IM 

Printing, 

Papers, costs of, allowed, when, 811, ,.... 837 

Private StattOe, 

How pleaded, 168, 116 

ProMbUUm, 

Proceedings on, not affected, 471, 814 

Prondseory Note. 
(See Bill of Exchange.) 

Property, 

I>eflned,464, 811 

Execution against, 386, .... 197 



INBBZ. 959 

JkOUeaikn, paob. 

(See SabstitQted Service.) 



Of legal notices, ^, 

Of appointment of terme, 25, M 

OftermsofconntTCOort, 81, 80 

Quo Warranto, 

Writof;abollBlied,428. 801 

Actions in place oi;^Mk48, 801-800 

R. 

S$ai NauM, 

When not known, 1*26, 1S8 

Beai Property, 

Meaning of; 403, ;.. i. 811 

Action for. time of limitation, 76-83, 03-«4 

co8ts,804, ; S18 

partition of, 448, 800 

to determine confilcthig claims to, 44^, 807 

Title of; in qnestion, 66, 44 

Bntry on, 80, 04 

Eecdver, 

i4>pointm6nt and fees of, 944, 156 

May be appointed in sapplementary proceedings, S96, 900 

Of estate of fudgment debtor, action by, S99, 810 

When vested v^ith property, 298, 210 

Order appointing, to be filed and recorded,!^ 21Q 

Beoorders'* Courts, 

JnrisdicUon ot 88, 88 

Bemoval of causes in, to county courts, 88, 84 

Bedundant matter. 

To be struck out, 160, 114 

• B^erees, 

How chosen, 278, 187 

Beport of; what to contain, 272, 184 

to stand as decision of court, 272 164 

Judgment to be entered on, 272, 278, 184,190 

within what time to be made, 278, 187 

effect of not making within time, 278, 187 

Powers of, 421, 298 

Feeeto,818, 1 228 

Disobeying orders of, 802, 211 

In proceedings supplementary to execution, 800, 211 

Costs of postponing trial .before, 814, 228 

Btference, 

When may be ordered, 246, 269, 270, 271, 800, 161,181,182,211 

' Choice of referees on, ^ 187 

In proceedings supplementary to execution, 800, 211 

(See Issue ; Referee ; Trial by Referee.) 

Bdigioue corporation, 
(See Corporation.) 
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ClTilutdcriiiiiBalfiiotBUfBedT?, ^.^ ^....^ . . 4 
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(See Beferee.) 



Defined (flee Appeal), SW, '.V. .'...'...'. .. 



fffom Jiutioe?! fionrt. (See JBaUeoa*) 

• Reversal qfJudgmmUt 
Vor certain enon^ 17S|... « ..«., 



or action. (See Jneticee of tbe Peace ; Superior Court ; Supreme Court ; Mayors* 

Conrts ; Beoorden* Courts ; Court of Common Fleaa in New York citj.) ' 

Wlien may be pntin^«iid what to contain, 163, ■., 110 

When court may allow. 168,...* w.:...w,^...*.:^..«. - Uft 

And demorrer. when auowed, 15S, HO 

Time to, may be enlarged, 178, 138 

after amendment, 174, ^ 188 

SnpplemeotaL, when allowed, 176, 188 

FriYolona, Judgment on, 347, , .- 168 

(See Fleadihg.) 

Qf other states, evidence oi; 486, : ,. 889 
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Review, 
Of eyidence taken Apbn trial, how, 868yM. .•«...•«'*•. ^••4»««. .....«,. ^\^ . . J180 

At to caufes on calendar, I81, ••»...,.,...,,,.•. ,,17 

In conrts of jnetlcee' bf't^e peace. 64, ........ . ..'.'.'.. '....'.'...:....'.:.. HI . 

And practice inconsistent, abr(^ted, 408,^..., 818 

Of supreme court, abrogated, 470, 818 

Kew, tobe framecL470. ........... . ., •.*•-.., '-. • -810 

Of Pleading. (See Pleading.) . 

a ■ 

• 8elT€ JFa/dcuL 

Writof, abolished. 498............. ......,........,..,;,.., Mi ^ 

Aotions bi place or, 488-446, «. ....v«* 801t^ 

Secretary qf 8t(iU, 
To publish appointment olHerms, 86,.. 84 

. r ■ . . .■ 

. Seduction. 

Action for, 54, :.. 48 

ServicB. 

Howtobemade,408,408, 894,895 J 

By mail, 410-418,... ^„.; .>.,,.. 886,896 ^ 



On defendant wbo ItftQ not anfwered, 414^ ..i.^ .. 99% 

reeiding out of Btate, 416, ....'...'..'......... . 397 

On attorney, 417,,,..^.. . 897 

To bring into contempt, 418, '. S97 

Of snmmons, by whom, 138, 93 

bow, 184, 94 

how proved, 188, V 102 

giyeeJnriBdiction of action, 189, 108 

Of amended complaint, 140, 106 

SeuUmt^ Court qft 

Jai7in,83, ,.., 81 

Set-qf, 

Effect of asBlgnment on, US. » ^.... 77 

Settlement. 

Ofaction,eo8ts on, 808,838, 884,881 

Several Dtfendanie, 

Costa in actions against, 806, 816 

Proceedings where some only served, 186, 101 

Answers and defenses may be stricken ont, 163, 108 

Sherds, 

To provide rooms, etc., for conrt of appeals, 16,.. 19i 

in certain cases, 34, 38, 84,86 

Order of arrest to be delivered to, 184, 138 

To deliver copy order of arrest, etc., to defendant, 184, 188 

Bnty on making an arrest, 186, 138 

on surrender of defendant, in discharge of bail, 188, , , 180 

Toservecopynndertakingof bail, etc., etc., 198, 181 

When exonerated from liability, 193, 181 

Ifaygivenoticeof bail justifying, 198, 138 

To give certificate where deposit madia, 197, 138 

To pay deposit into cbnrt, 198, .184 

When liable as bail, and how disGharsedt 801,. 186 

Ftoceedings on Judgment against, as nail, 303, » 185 

Bail taken on arresC liable to, 303, 186 

Doty in case of claim of delivery of personal property to, 309, 317,. .... 187, 140 

When and where to retnm execution, 390, , 300 

Osrtain existing laws as to execution retained, 391, 801 

To serve snmmons, etc., as process, 419, 397 

To serve and return summons. 188, 98 

Duty ol on executing writ of attachment, 397, 343, 149,163 

Foesofstt, I......... 168 

Slander^ 

A«ttonfor,64, 48 

pleadings in, 164,166,., 116. 

SpeckU Prooeeawnf, 

Appeal from inferior court in, when deemed an action, 818, 880 

Daflnition o^ 8, 4 

Appealsin, ...:..-. 888 

Special Termi, 



Number oi;, in each coun^, 80, 
To be held with circuits, 8l, . . . 
How designated, 38, 88, ..... . 
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358. INDEX.' 

PACT. 

Where to be held. 94, ...- M 

Booms, how provideil, 94, M 

A^jonrnment of, 94, 94 

SpecUa Verdict, 

Deflned,960, 1T9 

Statutes, 

Ab to terms of enpremecoort, etc., repealed, 17, 90 

As to Jarlsdiction of conoty courts, 1^, 96 

Justices* courts, 68, .^ ,... 8T 

times of limitation repealed, 78, 61 

imprisonment for debt not affected, 178, 194 

review of justices* judgments repealed, 851, 947 

Private, how pleaded, 168, 115 

£ftenograpMr, 

In supreme court, 956, : 168 

In surroffate court, 956, 166 

In district courts of N. Y., 66, 66 

Submitting, 
Controveray without suit, 879-4)74, 969,970 

Subetituted Service, 

Order for, in what cases, 185. 98 

The complaint to be filed, when, 186, 96 

The summons to state what, 185, 96 

When complete. 187, 101 

Proofof,l», 109 

SuifunoM, 

Action to be commenced by, 197, , 88 

Requisit es of; 198, 199, 88,89 

No complaint need be served with, 180, ; 90 

By whom served, 138, ' 98 

How served, 184, 94 

Publication of, in what cases, 185, 98 

Proceeding where served on one of seventl defendjeuits, 186, 101 

Service or by publication, when complete, 187, 101 

how proved, 188, 109 

fives mrisdictlon to court, ISO, 109 

^ licatlon ordered, what to state, 185, 98 

To be tfled, 416, 997 

Proof of service of, 188, 109 

Sunday, 

n last day, not reckoned, 407, :.... 994 

Superior Court, 

Jurisdiction of; 88, 88 

Terms of, 85, 85 

How held, 86, 46, 85,86 

Judgments, when and how given, 87, 89, 85 

What concurrence necessary to Judgment, 88, 85 

Crier of, to De appointed. 89, 86 

His salary, 89, , 86 

To consist of six justices, 40, 85 

Bxtra Justices to be elected, 41, ! 86 

to be classified, 48, 86 

vacancyin officeof,44, 85 

duties and salaries of; 45, 85 

Transfer of suits to, 47, 86 



HTBXZ. 359 

PAOB. 

Jnrisdictlon OTer traneferred emits, 48, 86 

Appeals from Judgment of^ on transferred 8ait8,60, 86 

Section twenty-eight to apply to, 61, 86 

RemoTal of snits in, into sapreme conrt, 88, 88 






Bvperoiaor$^ 

Dntiesofas, 85 

Toflxsalary of crier of superior court, 89. 85 

SvppUmintal^ 

Pleading, when allowed, 177, IS? 

Proceedings, to execution, 89^-903, 904-^11 

(See Execution.) 

Svpreme Court, 

Statutes relating to, repealed, 17, 30 

General terms of, 18. '. 81 

Judgment at general term, 19, 81 

Terms of circuit court and special terms, 30, 88 

Transfer of actions from, to superior court, 47, 86 

Rules abrogated, 469, 813 

Judges to frame other rules, 470, 813 

Bemoval into, of suits in superior court, SS, 83 

in common pleas, 83, \.. 38 

Pleadings in, in actions discontinued before Justice, 60, 47 

Costs, in like actions, 61, 47 

Surrender, 

Of defendant, in discharge of bail, 188, 180 

Surrogate, 

Courts, appeals fh>m, not affected, 471, 814 



T. 

Tertna, 

Of court of appeals, 18, 17 

Supreme court, 18, etseq., 31 

County courts, 81, 80 

Common pleas, 8o, 86 

Superior court, 85, 46, 85,86 

Thing in action. 
Assignment of, 113, « 77 

Time, 

How computed, 407, 894 

May be enlarged, 406, 898 

Of publication of legal notices, 435, 399 

To answer or demur, 148L 104 

Of limitation, (see limitation.) 

TraneUory acUons, 
What are, 185, 87 



or Jadgmvnt roll of JadgDMiit directing paTHieiit of moaiej, maybe 

' docketed and become a fien on real pcopert J, 388,... «.... 193 

TVbencoart may release lien pending appeal, S83, 198 

Of Indgment, Jnetice to ffive, 68, ^i .49 

Jadgment entered on jii8tice*8, may be docketed in other comities, 

how,63. 49 

.. .. 2Vait^«r, ; 

Ofinterest inaction, effect of^lSt, 84 

Of actions from supreme to superior courtf 47, 36 

(^property of Jadgment debtor, Ii98, 299, . . : ; » . . u,. ..909, 8M| 

IritU 

Pefined,95S, ; .!...• , 1A4 

Of Issue (see Issue), place of, 196, .. ...... .-. 9t 

Change of place of, 136. 87 

^ jury, either party giving notice may bring issue to trial, 368, ITS 

Flaintin to Aimish court with copy of summons and pleadings, etc, 359, 179 

yerdict,960, 172; 

in an action to recover spedfic personal property, 361, < ........ . > 178 

in certain other actions, 361, 178 

in.all other cases, 361, ; . . 173 

particular questions to be stated in writing, and a written findf 

ing directed thereon, 961, ... .. 17d 

actionof court after. 364, 175 

judgment on, whennnal, 266, 176 

Byjury (see Verdict), 868-366,. ;.. 173-176 

may be waived, how and when, 366» 177 

Postponement ot^ on what terms, 814, — 938 

Issues of f^ct triable by court or jury must be tried before single 

Judge,266, 166 

Issues of fltct in supreme court, by what courts triable, 266, 166 

oflaw, by what courts triable, 266, . 166. 

By the court, of question of &ct, 

decision to be written and to be filed with derk, 367, 178 

exceptions to matters of law arising on such trial, when to 

betaken.368, 180. 

review of evidence on such trial, how had, 368. 180 

time within which decision to be made by court, 267, 178 

dedsion, what to contain, 267, 178 

Ju^ment to be entered upon, when, 267, 178 

By the court, of issue of law. 

proceedings on judgment, 260, 181 

By referees 

when maybe had, 370, 271; ... 188,188 

on report, to stand as decieion of court, 373,. ..,\. 184 

judgment,' to be entered on report, 378, ,.^i 190 

(See Issue ; Beferees ; Reference.) 

order for, in place of feigned issue, 7S« .>.. »..«v% 90 

report to be made within what time, 378, 187 

effect ofnot making within time, 378, 187 

(See Issue.) . 

' ' ■ ...... Tnutee^ 

Ofexpress trust, action by, 118, 78 

Costoin,817, 980 

Jbrisdiction ofcounty court aa to, 80,' . -..'..-. 80 

U. 

VtuoumdMhid, 

Persons of, 80, 80 

Service of summons on, 184, 91 
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▼. 

ForionM, pa«s. 

Between pleading and proof; 1(», 119 

Immatenal, ITOi 119 

What is not, 17i U» 

General, defined, MO, ITI 

Special, MO IW 

In certain catee. Ml, ITS 

To be fftven in writing, when. Ml, ~ 178 

Special, to be filed. Ml, 178 

InooneiBtent with eeneral verdict, MS, 178 

For plaintiff in action to recover money only, MS, ITS 

Action of oonrt and derk after, M4, ITS 

Subject to the opinion of the court, M6, 888, 1TS,M5 

Appeal from Judgment entered npon, MS, 688, 1TS,M6 

Of pleading, when, 167, 118 



Certain Jndgment on, 4M, . 



W. 

Warraniqf AUorney, 



WtiUt 

AeMon oi;aboliBhed,4B0, 807 

Actionfor,461 807 

WUnmtf 

Rxaminatlon of, 8S8, 809, 881,M7 

■xamination of parties at, 880-807, 877,880 

In proceedinsa supplementary to ezecotion, 80B, 801, 807; 811 

Asaignor of tiling in action, when not tobe,800i, ^ 987 

JnxiadictloB of county oonrt asto,88, 86 



Writ qfJOror^ 
Abtdiahed, 888, iSt 

TVWiL<2^ AM0ifli0fii, 
AboUdMd (seeBxeentionXSSS, .... m 

AboUsltoa (pMl]4nA^Um),tl8| ;.... 140 

Whtn may Sane, 9M, 969, Ml, 181 

81 
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